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6t1?,e�e.. 
IN THE·-••coURT OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Plaintiff, 

) No. lb3S3S'1- I 
) . I • 
) Mo�10Y\ ¾'o t),':)(.('e...hOf\0.. �� 
? 1.e.\.l \tw . From c.. <>t.t{·t o(:;. - -

vs. 

RAYMOND JAY FEMLING, 
5 R--ypec..\<s t:J� \.I •,JI:. 
) 

1. 

2. 

) 
Defendant. ) 

I. SUMMARY OF FACTS 

Mr. Femling eptered a plea of guilty �.o possession of,lontrolled _s._ubstance with intent to 

deliver in case 10-1-00823-3 and possession stolen prop·erty first degree in case 10-1-

01376-8 at the same time. Mr. Femling was sentenced to a prison-based DOSA sentence 

on both :i:natters to be served concurrently: The controlling rl:!llge was from case 10-1-

00823-3 wherein 90 months was imposed with 45 months to be served as prison time and 

45 months to be served as community custody. 

Mr. Femling served his initial 45 months of prison time for his prison-based DOSA 

sentence. He then had his prison-based DOSA sentence revoked due to a new conviction 

in case 14-1-02617-0. Mr. Femling's 45 months of suspended time was then imposed and 
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3. 

4. 

5. 

6. 

his sentence in case 14-1-02617-0 was run consecutively to the 10-1-00823-3 and 10-1-

01376-8 matters. 

After sentencing, the Washington State Supreme Court filed the decision of State v. Blake, 

197 Wn.2d 170, 481 P.3d 521 (2021) declaring RCW 69.50.4013(1) unconstitutional and 

void. 

The defendant's criminal history included prior conviction(s) pursuant to RCW 

69.50.4013(1) , which are no longer punishable crimes according to State v. Blake, supra, 

and thus are void on their face. The defendant's criminal also included a felony bail 

jumping conviction (08-1-01301-4) 1, pursuant to a PCS charge, which the defense 

contends should not be counted in the offender score. The defense filed a separate motion 

to vacate that conviction or in the alternative to resentence as a simple misdeme�nor. That 

motion was denied by the court. The remaining PCS convictions include the following: 

• PCS-meth. 04-1-00192-7. 

• PCS-meth. 07-1-01628-7. 

The defendant served a sentence based on an offender score that includes invalid 

convictions. The prior RCW 69.50.4013(1) conviction(s) increased the defendant's 

offender score, thereby increasing the defendant's standard sentencing range. 

The defendant's corrected offender score and recalculated standard range appe;u-s in the 

following table, if the superior court had granted the defendant's motion regarding the 

felony bail jumping conviction (08-1-01301-4) : 

I. I I Ii: m 1; ± a Fis.'. 
■ 32£111 m NE:S 

-2 -
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Case 1 0-1-00823-3 

Count Offense Correct 
Offender 
Score 

1 Possession with 5 
intent to deliver 
- meth 

Case 1 0-1-01376-8 

Count Offense Correct 
Offender 
Score 

1 Possession stolen 5 
property first 

degree 

' - ' 
•• -. ; : ;- 'c � : '; ; - >• � '•' '.':,,: 

Level 

II - D  

Level 

II 

Correct Standard 
Range (not 
including 
enhancements) 

20+ to 60 montp.s 

Correct Standard 
Range (not 
including 
enhancements) 

14 - 18 months 

Correct 
Total 
Standard 
Range 

2o+ to 60 
months 

Correct 
Total 
Standard 
Range 

14 - 18 
months 

Original 
Sentence 

90 months (45 
months + 45 
months revoked) 

Original 
Sentence 

19.5 months 
(12+ months + 
7.5 months 
revoked) 

7. The above offender scores and sentencing ranges are based on if Mr. Femling was 

resentenced today with his additional criminal history from case 14-1-02617-0. The 

correct scores at the time of sentencing in case 10- 1-00823-3 should have been 1 point 

with range of 12+ to 20 months; case 10-1-01376-8 should have been 1 point with range 

of2 - 6 months. Again , this assumes the felony bail jumping conviction (08-1-01301-4) 

would not score. 

8. Mr. Femling was arrested on the 14-1-02617-0 matter on December 29, 2014. He was not 

able to get credit on that case until his sentences in cases 10-1-00823-3 and 10-1-01376-8 

were served because they were run consecutively. The defense is requesting that this court 

correct the judgment and sentence to the correct m idpoint of 40 months for case 10-1-

DEFENDANT'S RESENTENCING 
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00823-3 and midpoint of  1 6  months for case 1 0- 1 ..:0 1 376-8. Mr. Feruling already served 

over 40 months of time in case 10- 1 -00823-3 (after accounting for good time) before he 

, was arrested in case 14- 1 -02617-0. Therefore, the defense is asking this court to give Mr. 

F emling credit for tune served in case 14- 1 -02617-0 beginning upon his arrest ort 

December 29, 2014. {I-" re PRP 0+ r-_..�nkL.,.. tlea_r, 1--S<  � (:/0� 2'1.( � \- \ {� 

9. Additionally, Mr. Femling's offender score from the 14-1 -02617-0 case appears to include 

two offenses which constitute the same criminal conduct ( counts 1 and 4), as described in 

the argument section below. This would result in ori.ly three points scoring from the 14- 1 -

026 1 7-0 case. If the bail jumping offense (08-1-0 130 1 -4) does not count in Mr. Femling's 

offender score then his score would be 4. If the bail jumping offense (08-1-01301 -4) does 

count in Mr. Femling's offender score then his score would be S. 

10. If the bail jumping offense (08-1-01301-4) does count in Mr. Femling's offender score 

and there is no same criminal conduct in case 14-1 -02617-0, then his offender scores and 

· 16 ,  .. . , senteridri.g ra:nges,would be the same as previously entered in 201 1 .  

17 II. · ARGUMENT ' 
18 � - -1. The"fe! 
19 

20 

21 

22 

23 

24 

25 

26 

27 

(2) Bail jumping is: 
(a) A class A felony i

�
the pe . n w Id for, charged with, or convicted of 

niurder in the first degre . , 
(b) A class B felony) e person was held for, c 

�
d with, or convicted ofa 

class A felony :lllfer than murder in the first degree; 
(c) A class . elony if the person was held for, charged wiili, �cted ofa 
classy, class C felony; or 

� 

/
!Pf.A. misdemeanor if the person was held for, charged with, or convicted of� oss misdemeanor or misdemeanor. 

·� 

28 DEFENDANT'S RESENTENCING 
MEMORANDUM - 4 -
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3. In the alternative, Mr. Femling should be resentenced with an offender score 
calculated nunc pro tune. 

Whether a defendant is being sentenced the first or fifth time , he is being sentenced 

and the sentencing court must compute his criminal history at that moment. State v. Amos, 

1 47 Wn. App. 2 17, 232, 1 95 P.3d 564 (2008) (abrogated on other grounds). A conviction 

entered after the original sentencing but before resentencing on remand, was a prior 

conviction for purposes of determining the defendant's offender score at resentencing. State v. 

Collicott, 1 18 Wn.2d at 665, 827 P.2d 263 (1992). The offender score includes all prior 

convictions existing at the time of that particular sentencing, without regard to when the 

underlying incidents occurred , the chronological relationship among the convictions, or the 

sentencing or resentencing chronology. State v. Shilling, 77 Wn. App. 166 , 175, 889 P.2d 948 

( 1995) .  

The defense is making a good faith argument that the caselaw cited above should not 

be followed as it applies in this case , based on this court's equitable principles. "Superior 
- 16 ,., , ! ' : : i_ ,_, , ;,: · , .. ,. _ .. _, ,., . .. , .. c-_ ··· · •  , c- , , :,;_ c · :1· "  . ,, , •·"'•., \ ·_ 1 ·  

courts and district courts have concurrent jurisdiction in cases in equity." Wa. Const. Art. IV § 
1 7  

18 

19 

20 

21  

22 

23 

24 

25 

26 

27 

28 

6. A court of equity is a type of court with the power to grap.t remedies other than monetary 

damages. Black 's Law Dictionary, 2nd Ed. Equity presupposes that certain applications of law 

can frustrate the laws of nature, the administration of 'justice," or the common good. See 

Anton-Hermann Chroust, The "Common Good" and the Problem of "Equity" in the 

Philosophy of Law of St. Thomas Aquinas, 1 8  Notre Dame L. Rev. 1 14, 1 17 ( 1942-1943) 

("Equity does not intend to set aside what is right and just, nor does it try to pass judgment on 

a 'strict Common Law rule' by claiming that the latter was not well made. It merely states 

that, in the interest of a truly effective and fair Administration of Justice, the 'strict Common 

Law' is not to be observed in some particular instance."); Colin P. Campbell, The Court of 

DEFENDANT'S RESENTENCING 
MEMORANDUM - 8 -
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Equity":'-A Theory of its Jurisdic tion, 1 5  Green Bag 108, 1 1 1  (1903) (Equity can "recognize 

and enforce principles which actually govern society in general, whether embodied in the so­

called rules of law or not."). 

In the instant case, Mr. Fem.ling was sentenced to a minimum of70 months more time 

than he should have been in the possession with intent to deliver (10- 1 -00823-3) case. The 

maximum amount of time that he was looking at for that charge with the correct offender 

score was 20 months. Instead, Mr. Femling ended up serving 90 months in prison. He then 

was unable to receive credit on his 1 4-1-02617-0 matter until his sentence was served on the 

10-1-00823-3 case, as they were run consecutively. This additional, unjustly imposed time 

prevented Mr. Femling from receiving credit since his arrest on December 29, 2014, which 

results in roughly an additional 40 months of imprisonment. 

Now Mr. Femling is left in the inequitable position to have his prior 2010 matters 

score as criminal history against him in the 2014  case and to have the offenses from the 2014 

case scme_ �s criminaI hi�,to�).' ,ag?.,inst 1,iim in the 2Q_10 cases. ThisjS, all done ,in C>rder to.v ? · 

correct off ender scores and sentencing ranges that were erroneously inflated in the original 

sentencing in all three matters. 

Given the above, this court should exercise its equitable jurisdiction and correct Mr. 

F emling' s judgment and sentence from the 201 0  cases nunc pro tune. That will allow him to 

accrue credit on the 2014 matter since his arrest on December 29, 2014 .  

III. CONCLUSION 

Given the foregoing, Mr. Femling should be resentenced at an offender score of 4 or, 

at most 5, as described above. In the alternative, Mr. Femling's offender score should be 

recalc4lated and judgment and sentence corrected nunc pro tune. 

28 DEFENDANT'S RESENTENCING 
MEMORANDUM 
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Scott G.  Weber, Cl rk 
Clark County 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF CLARK 

STATE OF WASHINGTON, 

Plaintiff, 
and 

RAYMOND JAY FEMLING, 

Defendant. 

Case No. 10-1 -00823-3 -
10-1-01376-8 
14-1 -02617-0 

COURT'S DECISION ON CrR 7.8 
MOTIONS 

ld-1-t-----------------'----------------

1 4  
These matters a re pending before the cou rt on CrR 7.8 Motions. The court has he ld 

15  mu lt ip le hearings a nd irevl'eWi:1t.fthe"fi,'les'ln iill cases·.<· Tfi� court finds as fo l lows: : ·  · ·  
1 6  

17  

1 8  

1 9  

I n  the 2010 cause # 10-1-00823-3, M r. Fem l ing p leaded gui lty to a single cou nt of 

Possession of a Contro l led Substance with I ntent to De l ive r- Methamphetamine on 

10/15/2010. I n  doing so, a factual bas is was set forth .  H is offender score was 6.  

In the other 2010 cause # 10-1-01376-8, M r. Fem l ing entered a gui lty p lea to a s ingle 
2 0  count of Possession of Sto len Property i n  the First Degree o n  10/15/2010. I n  doing so, a factua l  

2 1  basis was set forth.  His offender score was 6 .  

22  

23  

24  

2 5  

M r. Fem l i ng origina l ly  received a DOSA sentence of  45 moriths on  10-1-00823-3 and 12 

months on 10-1-01376-8 to run concurrent. These were later revoked and 90 months imposed 

on 10-1-00823-3 and 19.5 months imposed o n  10-1-01376-8 to run concu rrent. 

ORDER 

5 
0001 JO 



1 In the 2014 cause # 14-1-02617-0 entered a Newton P lea to one count of Sol icitation to 

2 Comm it Assau lt 1, one count of Kidnapping in  the Second Degree a nd two counts of Tampering 

3 with A Witness on 5/6/16. H is offender score was 9+. 

4 

5 

6 

7 

8 

9 

1 0  

11  

12 

13  

1 4  

.1 5 

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

22  

2 3  

2 4  

2 5  

The Prosecutor's offer of Sett lement, attached to the Statement o n  P lea of Gui lty 

ind icates the Prosecutor wi l l  recommend, and  Defendant agrees to an exceptiona l  sentence of 

120 m onths on the Sol icitation to Commit Assau lt Fi rst to 96 months on the Kidnapping Second 

Degree, for a tota l recommendation of 216 months, as  the counts wi l l  run consecutive. Mr. 

Fem l i ng signed the Statement on Plea of Gui lty and the Prosector's Offer of Settlement. The 

box o n  page 10, Paragraph 11 of the Statement on P lea of Gu ilty indicating the court may 

review pol ice reports and/or statement of p robable cause was not checked .  

The cou rt reviewed a CD of the hearing, which was admitted as a n  Exh ibit in this CrR 7 .8 

determination. The prosecuting attorney, M r. James Smith, went through a lengthy recitation 

of the facts surrounding the case for the sentencing judge, the Honorab le Scott Col l ier. He  a lso 

pointed out a typographical error in the Fourth Amended Information as to the date in  Count 1, 

i ndicating it was 12/26/2015 not 12/26/2014. This was not o bjected to by defense counse l .  

The document was cprrect�d .and in itia led by Judge Col l ier. The DPA a lso ind icated Mr. Fem l i ng 
_.-,(. � C 

-
� ; - , ; • , ;  ◄ ' ! ',i;.;,� :• � • •, < • ' 

. • �:••:: , ; 

0 ; .  

wou l d  be  completing time on the 2010 revoked DOSA senten ce prior t o  start ing time on the 

2014 matter. This is conceded in Defense Motion to Resentence. 

At the sentenci ng hearing, Judge Col l ier ind icated he  had reviewed a l l  p robable cause 

statements in  the fi l e  and incorporated them by reference. Defense attorney Jeff Stap les 

ind icated this was an  agreed recommendation in a l l  respects, a nd that it had been negotiated 

at length . 

The court went over the stipu lated exceptiona l  sentence with Mr. Fem l ing and ind icated 

a l ater appel l ate a rgument against the consecutive nature of counts 1 and 2 would am·ou nt to a 

violat ion of the p lea agreement i n  its e nti rety. Separate F ind ings of Fact/Conclusions of Law as 

to the exceptiona l  sentence were signed by a l l  parties. The Fe lony Judgment a nd Sentence was 

a lso s igned by a l l  parties. On Page 2, the court d id not check a box ind icati ng a ny counts 

e ncom pass the same crim ina l  conduct and count as one in terms of offender score. 

ORDER 

000 1 8  
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1 7  
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2 0  

2 1  

22  

2 3  

2 4  

2 5  

Despite the above, it was a rgued for purposes of this CrR 7.8 Motion that Counts 1 and 4 

a re the same cr imina l  conduct. Count 1 i n  the Fourth Amended I nformation reads as fo l lows: 

Count 1 - Sol icitation to Commit Assault in the Fi rst Degree. That he, Raymond Jay 

Fem l i ng, the County of Cla rk, State of Washington, on or about December 26, 2015, with i ntent 

to promote or fac i litate the commission of Assau lt in the Frist Degree, he offered to give o r  

gave money or other thing of va lue to  another to  engage in  specific conduct which wou ld 

const itute such crime and/or would establ ish com pl icity of such person in its commission or 

attem pted com mission had such crime been attempted o r  committed .. . 

Cou nt 4 in the Fourth Amended Information reads as fol lows: 

Cou nt 4 - Tampering with a Witness. That he, Raymond Jay Fem l ing, in  the Count of 

Clark, State of Washington, between Decembe r  5, 2015, and December 23, 2015, did attempt 

to indu ce J ames N .  Bra ithwaite, a person who the defendant knew was a witness, or a person 

whom the d efendant had reason to bel ieve may h ave had i nformation relevant to a crimina l  

investigation, to  testify fa lsely, and/or to absent h imse lf from such proceedings . . . 

Cou nts 1 and  4 are not part of the same crimina l  conduct .  They do not requ i re the same 

crimina l  i ntent. The :J61i�i1!itidn requir�s the .thtent to 'promote or  faci l itate the crime of assa�lt 

in the first d egree, which requ ires an  intent to i nfl ict great bodily harm. Witness tampering 

requ i res the i ntent to cause a witness to testify fa lsely o r  absent themselves from a proceeding. 

Counts 1 and  4 do not have the same victim, nor did they occur on the same date. 

M r. Feml ing has not asked to set aside h is gu i lty p lea in the 2014 case. The parties a re 

ob l igated to fo l low the bargained for recommendations i n  the plea agreement 

(notwithstanding the correction of a n  offender score). Anything e lse wou ld vio late the plea 

agreement. 

At an orig ina l  sentencing, or  at a resentence, the court i s  not ob l igated to fol low the 

recommendation. In both circumstances the cou rt shou l d  consider the situation that exists at 

the t ime and  a l l  avai lable i nformation .  That i ncludes those things that have occurred whi le Mr. 

ORDER 
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Feml ing has been in prison .  The court reviewed work commendations a nd certificates of 

program com pletion, as wel l as letters of support. 

Based on the above the court ORDERS as fol lows: 

Mr. Fem l ing's offender score on the 2014 case is 8 on Counts 1 a nd 2, a nd 7 on Counts 3 

and 4. H is range on Count 1 continues to be 120 to 120 months (standard range fa l ls above 

statutory maxim um). His range on  Count 2 is 62 to 82 months. The cou rt orders 62 months on 

count 2 .  To run consecutive, it totals 182 months. 

Mr. Fem l ing's offender score on  the 2010 cases rema ins at a 6, m eaning he is not 

entit led to a resentence on those cases. Whi le h is offender score was lowered by 4 points with 

the vacation of the State v. Blake convictions, it was raised by four  points due to the 

subsequent convictions in  the 2014 case. Case law makes it clear that the SRA contemplates 

the i nc lusion of subsequent convictions in resentenc[ng situations. Here there is no change a nd 

no need for resentence. 

Resentencing documentation on  the 2014 case should be prepa red i n  accordance with 

the court's decision . 

Dated th is 12th day of January, 2023. 

ORDER 

Jenn ifer K t Digit�l ly sign:d by 
• /\Jennifer K. Snider 

Sn ider / bate: 2023.0 1 . 1 2  
/_/.. 14:05:27 -08 100' 

Jennifer K. Snider, Judge 
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IN THE SUPERIOR COURT OF THE STATE OF WASIDNGTON 
IN AND FOR THE COUNTY OF CLARK 

STATE OF WASHINGTON, 

Plaintiff, 

) No. 14-l-02617-0 
) 
) 

-� DEFENDANT'S RESENTENCING 
) MEMORANDUM (APDENDUM) 
) 

vs. 

RAYMONDJAY FEMLING, 

1. 

Defendant. ) 

I. SUMMARY OF FACTS 

Mr. Femling entered a plea Qf guilty to possession of controlled substance with inten't to 

deliver in case 10- 1-00823-3 imd possession stolen property first degre:e in case J0- l-

01376-8 at the same time. Mr. Feruling was sentenced to a:prison-based DOSA sentence 

on both matters to be ser:yed concunently. The controlling range was 'f'rom case 10-1-

00823�3 wherein 90 months was imposed with 45 months to be served as prison time and 

45 months to be served .as community custody. At the time of this plea, he should have 

been sentenced to an offendet score of 2 with range of 12+ to 20 months, due to his three 

prior PCS convictions and community custody point for PCS not c6unting, pursuant to 

State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021) . .  

DEFENDANT'S RBSBNTENCING 
MEMORANDUM AJ)DENbDM - 1 -

GRECCO DOWNS PLLC · . . ,, 
ATIORNEYS AT LAW 

500 W &TII STIIBET\ SUITE 55 
VANCOUVER, WASHINGTON 98660 
P; l-855-309-4529 F; _1-855-3094530 
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2. Mr,Femling served his initial .45 months of prison time for his prison-based DOSA 

sentence. He then had his prison-based DOSA sentence revoked due to a n�w conviction 

in case 14-l-02617-0. Mr. Femling' s 45 months of suspended time was then imposed and 

his sentence in case 14- 1-0261770 was run consecutively tO' the 10- 1-00823-3 and 10-l­

oq76-8 matters. 

3 .  This court has ruled that Mr. Femling is not entitled to a Blake resentencing on the 2010 . 

matters because the corrected offender sco:i:ewould no"tcharige'his range given his 

additional subseq�entpoints . He: ther�fore served 90 months of prison timeori the2010 
' . : . . 

matters where he should have only served 20 months at a maxim�m with � corr�ct 
·, , 

offehder score ancl range at the tim�, -which is 70 months more tin1e that he was lawfully .• 

allowed to serve. . . 

4 . .  The def eris� is therE!fqre tequesting th,at this court n.in the 14)-02617�0 c.a�e cogc�rr�ngy 

. with'the 2010matters. · 
. . . 

. . . . 

· ,: II. t ,ARGUMENT 

1. This cou�t should impose an exceptional mitigated s�ntence given the hlegriit� of Mr . . · . .  
Femling's pl'ison DbSAsentence: 

. . . . . . . . 

. RCW 9.94A.5 89(2)(a) p:tdvideflhar"; lfenever a person while uMet sentence for , · · --
· · ·f . , ·  - . . . .  . 

-. -.
-... -.. :·:- :·-'.; . 

conviction of a ·feio�ycomptlts anothe� felony �ndi� s�ntenced to aiiother ter!h of · · 
. 

·.. . .. ' . . . · . . . •: ' . 
.
. 

. . · . . : · . . · .I '. - ' . . .. .  >
. . 

. 
. 

·:: . : . . .  .-- · . . . .  

cohfii1enient, the latter te,mi shall not begin ·until expiration of ail prior terms,'' But RCW . . ' : . . . ' . . . . . . . . ' . ·  . . . ! 
. .\J 

9.94A.535 provides that.the court may depart from the standard sent�ncing guidelines in 
. . . -

RCW 9.94A.589. Such a departure "from the standards. in RCW·9 .94A.589(1) and (2) · 

governing whether sentences are to be ·served consecutively or concmrently is an exceptional 

sentence . . . .  "In-reRers. Restraint of Mulholland, 161  Wn.2d 322, 328, 166 P.3d 677 (2007). 

The plain language of RCW 9 .94A.535 makes clear that exceptional sentences may be 

DEFENDANT'S RESENTENCING 
MEMORAND_UM ADDENDUM - 2 -

GRECCO DOWNS, PLLC 
ATTORNEYS AT LAW 

500 W gm STREET, SUITB
°

ss 
VANCOUVER, WASHINGTON 98660 
P: 1 -855-309-4529 F: 1-855-309-4530 



1 imposed when sentencing takes place under RCW 9.94A.589 subsections (1)  or (2). RCW 

2 . 9 .94A.535. Thus, the trial court has discretion to impose a mitigated exceptional sentence. 
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State v. Jones, 169 Wn. App. 1034 (2012) (unpublished decision, cited for persuasive value 

only, pursuant to GR 14 .1 ) .  The court may impose an exceptional sentence below the standard 

range if it finds that mitigating circumstances are established by a preponderance of the 

evidence. RCW 9.94A.535(1 ). One of the purposes of the criminal justice system is to ensure 

that the punishment for a criminal offense  is proportionate to the seriousness of the offense 

and the offender's criminal history . RCW 9.94A.010(1) . 

In the instant case, the imposition of consecutive time to the 2010 cases is clearly 

excessive in light of the sentence that should have been imposed on Mr. Femling. The 

maximum that Mr. Femling should have received on the 2010 matters was 20 months. He 

served an additional 7O months (not including time off for good time) before he was able to 

start serving time in the instant case. Running the sentence in the instant case concurrently 

with the 2010  matters will remedy the injustice of Mr. Fernling serv,ing 70 months of prison 

time without lawful authority. 

III. . CONCLUSION 

Given the foregoing, Mr. Femling should be resentencedin the instant case 

concurrently with his 2010 matters, as desciibed above. 

Dated this 30 March 2023 .  

DEFENDANT'S RESENTENCING 
MEMORANDUM ADDENDUM - 3 -

Sean M. Downs, WSBA #39856 
Grecco Downs, PLLC 
Attorney for Defendant 

GRECCO DOWNS, PLLC 
AITORNEYS AT LAW 

500 W gm STREET, SUITE 55 
VANCOUVER, WASHINGTON 98660 
P: 1-855-309-4529 F: 1-855-309-4530 



ADDITIONAL GROUND 2 

Ineffective Appellate Counsel ; 

Appellate Attorney Marie J .  Trombley , WSBA# 41 41 0 ,  has denied my request to 

argue 1 1proving my criminal history . 11 She has filed this appellate brief 

without allowing her client to review or aid in his defense , let alone 

counseling on her decision to present the issues in this brief ( see brief 

of appellate ) . The Statement of Additional Grounds issue , has the potential 

to grant the appellate greater relief then Trombley 1 s presented issues . If 

this court agrees with the SAG , then this would show prejudice . 

To show he received ineffective assistance of appellate counsel a 

p etitioner must prove that ( 1 ) the legal issue appellate counsel failed to 

raise or raised improperly had merit , and ( 2 )  he suffered actual prejudice 

as a result . In re Pers . Restraint of Lord , 1 23 Wn . 2d 296 , 31 4 ,  86B P . 2d 

835 , cert , denied , 51 3 U . S .  849 ( 1 994 ) . 
;!,-" . -:11 ·,-: 

The Appellate was rie�'�·r· gi�-;� the motion of "designation of clerks 

papers . "  The appellate couldn ' t  possible know what record the court has in 

making their decision . At minimum an attorney needs to keep a client 

informed .  ( RPC & SID ' s )  

A defendant has a right to effective assistance to counsel .  In Re Pers . 

Restraint of Dalluge , 1 52 lrJn . 2d 772 , 787 , 1 00 P .  3d 279 ( 2004 ) . A petitioner 

can show that he was actually prejudiced by demonstrating there i s  a 

>; reasonable probability that but for his appellate counsel I s unreasonable 
1 
. failure to raise the issue , he would have prevailed on his  appeal . Dalluge , 

I 
1 52 Wn . 2d at 787-BB . 



Motion for discretionary review - Page I of II 

F .  CONCLUSION 
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,. 0 4 / 1 5 /2 02 2  - MOTI ON HEARING 3 

1 0 4 / 1 5 / 2 0 2 2  - MOTION HEARING 

2 Before the Honorabl e Jennifer Snider : 

3 THE COURT : Al l right . Mr . Downs --

4 UNKNOWN : Thank you . 

5 THE COURT : -- can we  talk  about two , three , and 

6 four , please?  

7 MR . DOWNS : Yes ,  Your Honor . 

8 THE COURT : Thank you . Show cause . So , you can 

9 update me on what ' s  going on with Mr . Femling ' s  cases . 

1 0  MR . DOWNS : Ye s .  So , Mr . Femling , we ' ve submitted 

1 1  a 6 1 6 4  petition to  the prosecutor ' s  office . They ' re supposed 

12 t o  staff the matt er thi s month . However ,  they didn ' t  get to 

13  this  case . I ' m waiting for an update from the appellate unit 

14 a s  to when they ' re going to be able  to staff  that . So ,  

15  depends on  what happens with that �taffing as  to  whether 

1 6  we ' re moving forward with the R- 7 . 8  m6tion or ndt , or if we 

17 have an agreed felony resentencing at that point . So ,  at 

18 t his  point , we a s k  Court to s et over that hearing , probably a 

1 9  month would be adequate .  

2 0  THE COURT : O kay . So ,  when you say set  over the 

2 1  h earing , you mean , j ust  set over for check-in status on a 

22 s how cause to see if  we ' re going to set a res�ntencing or 

23  not ? 

2 4  

2 5  

MR . DOWNS : That ' s  correct . 
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THE COURT : Okay .  And if you decide mutually that 

2 that is going to happen , you can work with my department to 

3 s et the date and not have . to do a show --

4 

5 

6 

7 

MR . DOWNS : Yes . 

THE COURT : - - another show cause . Okay . 

MR . DOWNS : Right . We ' ll give you a heads up . 

THE COURT : O kay .  Lori , i s  there a good day to do 

8 that? He -- Mr . Femling won ' t  be pre sent for show cause . We 

9 could do it on an out o f  custody doc ket . 

1 0  MADAM JA : We ' re down here the week of  -- your 

1 1  criminal wee k of May 3 0th . So , we could put it 6n the 

12 criminal docket - -

1 3  

1 4  Downs ? 

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

t rial , 

no ,  May 

s oon ? 

t ime . 

THE COURT : I s ·  it too far out .to go to  June 1 st , Mr . 

MADAM JA : That ' s  a change of plea . 

MR . DOWNS : That ' d  be fine . I ' m going to be in 

actually ,  out of  county at that t ime . 

THE COURT : O kay . 

MADAM JA : How about May 2nd . Let me go May 2nd ,  

3rd . Do we have a custody problem . I s  that too 

THE COURT : I don ' t  know i f  that ' s  gonna be enough 

That ' s  only two weeks away . May 3 rd? 

MR . DOWNS : That would wor k .  
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THE COURT : O kay . May 3rd ,  that ' s  at 1 : 3 0 on the 

2 out o f  custody docket . Just  t racking these three cases  to 

3 see  if we ' re going set a resentencing on it . 

4 MR . DOWNS : All right . Thank you . 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

17  

18  

1 9  

2 0  

2 1  

22  

23  

2 4  

2 5  

THE COURT : Thank you for the update . 

( CASE ADJOURNED ) 
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1 0 5 / 0 3 /2 0 2 2  - MOTION HEARING 

2 Before the Honorable  Jenni fer Snider : 

6 

3 MR . DOWNS : So ,  for Raymond Femling,  Your Honor , 

4 this i s  a Blake review case . The -- the defendant has a 6 1 64 

5 request in with the prosecutor ' s  office . We ' re still  waiting 

6 for that to be staffe d .  This w a s  s e t  over l a s t  t ime . We had 

7 court for the same reason . Just  as king to set it over again . 

8 Would be available e ither Friday ,  June 3rd at 9 : 0 0 or June 

9 1 0th at the 1 : 3 0 docket . 

1 0  'I'HE COURT : Okay,  Lori , are either one o f  those --

1 1  mine ? Because  these are my Blake cases . 

1 2  MADAM JA : I - - I didn ' t  hear what h e  said . 

1 3  THE COURT : June 3rd o r  June 1 0 t h  at 1 : 3 0 .  

1 4  MADAM JA : A June 3rd show cause . I mean , June 3rd 

15 you have the criminal docket at  9 : 0 0 a . m .  And what was the 

1 6  other date ? 

1 7  THE COURT : June 1 0th . 

· 1 8  MADAM JA : You do have -- no . You ' re off that 

1 9  a fternoon . 

2 0  THE COURT : Oh . Okay . So ,  we could do it on June 

2 1  3 rd on 9 : 0 0 a . m .  

2 2  MR . DOWNS : Okay . 

2 3  THE COURT : All right . S o ,  Mr . Femling ' s  matters 

24  then , we ' l l set  those  over . And if  we know something in 

25 advance of June 3rd , please advise my department , because 
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1 this is  really on for show cause t o  set a date for 

· 2 resentencing , or whatever ehds up happening , tight ? So --

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

MR . DOWNS : Yeah and it -- the 6 1 64 reque st --

THE COURT : Yeah . 

MR . DOWNS : - - results in a better outcome --

THE COURT : Yeah . 

MR . DOWNS : -- for my cl ient . 

THE COURT : Got you . 

MR . DOWNS : -- s etting i t  over . 

So  that ' s  why we ' re 

THE COURT : Got you . Okiy . So , j ust  let us know 

1 2  what ' s  going on with that , then we set those over to June 3rd 

1 3  at 9 : 0 0 a . m .  on the motions docket . Thank ybu . 

1 4  

1 5  

1 6  

1 7 

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

( CASE ADJOURNED )  



0 6 / 0 3 / 2 0 2 2  - MOT ION HEARING 

1 0 6/ 0 3 /2 0 2 2  - MOTION HEARING 

2 Before the Honorabl e Jenni fer Snider : 

8 

3 THE COURT : require a defendant present . Mr . 

4 Femling ' s  cases , I think Mr . Downs i s  on those  cases . Sean 

5 Downs ? 

6 

7 

MR . DOWNS : Yes ,  Your Hono r . Present . 

THE COURT : All right . Thank you . We had a show 

8 cause on Mr . Femling ' s  cases . What ' s  the status of those?  

9 MR . DOWNS : Yes , sure . Yeah , I ' ve been speaking 

1 0  with Jes�ica Smith , the ass igned DPA on these  cases , and 

1 1  we ' re still  trying to come up with an agreed reBolution . 

1 2  I t ' s  a complicated fact pattern with these three different 

1 3  cases , and how they interrelate with one another in terms of  

1 4  credit for time served ,  whether matters are run consecutive 

15 to one another . S o  parties  are a s king to  bump this out for a 

1 6  couple o f  months s o  we can hopefully  come to an agreed 

1 7  resolution on it . 

1 8  THE COURT : Okay . Mr . I kata ,  is that your 

1 9  unclerstanding as wel l ?  

2 0  MR . IKATA : That i s  my understanding , Your Honor . 

2 1  THE COURT : Okay . August 5th at 9 : 0 0 a . m . ? 

2 2  MR . DOWNS : That works for me . 

2 3  MR . IKATA : That works for the State,  Your Honor . 

2 4  

2 5  
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1 THE COURT : Oh wai t , maybe it isn ' t .  Let ' s  -- let 

2 me a s k  -- let me figure out who that is first . I might have 

3 t o  move that up one wee k .  

4 

5 

6 

7 

8 

9 

1 0  

11 else . 

MADAM JA : 9 : 0 0 a . m .  is  Department 3 that day . 

THE COURT : Okay ,  s o ,  on July 2 9th it ' s  me . 

MADAM JA : Correct . 

THE COURT : Okay . Gentlemen,  July 2 9th . I need to 

MR . DOWNS : That work s . 

THE COURT : -- s et this  to myself ,  not someone 

Okay? July 2 9th then for those  three matters , we ' ll 

12 continue over . Hopefully we can -- i f  you come up with 

13  something before then , we ' l l get a special set put together ,  

1 4  okay? 

15 MR . I KATA : Your Honor ,  at this point , that sounds 

1 6  good ,  Your Honor . At this point , is Mr . Downs agreeable that 

17 we no longer have -- have to have the two 2 0 1 0  matters 

18  tracking? It ' s  my understanding that both sides are in 

1 9  agreement that this  actually -- not a Blake basis  fof the 

2 0  2 0 1 0  cases . 

2 1  MR . DOWNS : They ' re a l l  interrelated because the 

22  2 0 1 4  cases  run consecut ive to  the revo ked 2 0 1 0 case s ,  and so 

23 that ' s  why we ' re as king to t rack -- i f  I have t o ,  I ' ll end up 

2 4  filing a mot ion o n  those ,  a s  wel l ,  but trying to  come t o  an 

2 5  agreed resolution . 
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1 MR . IKATA : 

2 information . 

3 THE COURT : 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

Okay . Understood . Thank you for that 

All right . Thank you for that update . 

( CASE ADJOURNED)  
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2 Before the Honorabl e Jenni fer Sni der : 

THE COURT : -- it ' s  Ray Femling . 

1 1  

3 

4 

5 

MADAM JA : I think two and three are j us t  tracking . 

THE COURT : Mr . Downs - - is  someone from his  office 

6 here today? 

7 MS . SMITH : I wasn ' t  sure it was on the docket this 

8 morning . So , I didn ' t really email  anyone on that . I can 

9 send him an email . 

1 0  

1 1  Blake --

12  

1 3  

1 4  

THE COURT : Yeah , he ' s  appointed on these . They ' re 

MS . SMITH : Okay. 

THE COURT : -- s ituat ions and --

MS . SMITH : Let ' s  see  if  I can ( indi sce rnible )  Mr .  

1 5  ( indi scernible ) and let  him know what ' s  going on . 

1 6  

1 7  

1 8  

1 9  

2 0  

THE COURT : Okay . 

MS . SMITH : Yeah . Hold  on a minute . 

THE COURT : Thanks . 

( RECESS TAKEN ) 

THE COURT : Ok ,  Mr . Downs . Can you t al k  to  me 

2 1  about Mr . Fleming ' s  matters , please?  

22  MR . DOWNS : Ye s ,  Your Honor . These are on for 

23 Blake review . I ' ve been in touch with the assigned DPA on 

24 these , excuse me , on these cases . We ' ve had continuing 

2 5  resolution on it . I t  looks l i ke it ' s  l ikely  we ' l l have t o  
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1 l itigate these  i s sue s . I was going to file some supplemental  

2 briefing on these  three cause numbers for the Court also  was  

3 going to  file a 7 . 8  motion regarding a prior conviction for 

4 bail j umping and pur sue the pos sess ion of controll ed 

5 substance conviction . So , I was going to a sk  that all  of  

6 those be heard at the  same . The prosecutor and myself  are in 

7 agreement to set this  over for one last  time . We might need 

8 a special set hearing . I - doubt.:- -1::-h-a-t- Gfl -or1e o f  these dockets-

9 it  would be appropriate because it would probably be , at the 

10 least , ten minute s  to  argue . 

1 1  THE COURT : All right . Thank you . Okay ,  so  

1 2  perhaps what we  should do i s ,  I can have who i s  the 

13 a s signed· DPA on it?  

1 4  

1 5  

MR . DOWNS : I t ' s  Jess ica Smith . 

THE COURT : Je s s ica Smith . All right . So ,  I think 

16  what I ' ll do rather than wasting time now is  ask Lori to 

17  contact you and Ms . Smith for a special s et time and we ' ll 

1 8  get that set with my department special  set and get these 

1 9  matters  resolved . 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

MR . DOWNS : Okay . Thank you . 

THE COURT : Okay . So , l�ook for an email  from Lori . 

MR . DOWNS : All right . 

THE COURT : Thank you for the update .  

( CASE ADJOURNED ) 
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2 Before the Honorabl e Jennife r  Snider : 

3 THE COURT : Were you expecting this many people to 

4 be on this part icular Zoom, b ecause I was not . 

5 THE CLERK : I was wondering i f  we had the wrong 

6 wee k .  

7 MR . DOWNS : I know that Mr . Femling had a couple of 

8 people  that wanted to be pres ent . 

9 THE COURT : All right . Wel l ,  we have 2 0  o f  those 

1 0  people .  

1 1  MR . DOWNS : Yep . I don ' t  think it was going to be 

12  that many . I was expecting t wo . 

13  THE COURT : Okay ,  l adies and gent lemen ,  my name 

1 4  Judge Snider . Please mute your device for me . Thank you . 

is  

15  We  are  here for  a hearing with  regards to Raymond Femling , so  

1 6  if  you ' re here for a different hearing , you ' re in the wrong 

17 place . Al l right . Thank you . Okay, I have Mr . Vaughn , 

1 8  which i s  prosecutor on one o f  these  cases , and Ms . Smith i s  

1 9  present , a s  wel l . And then Mr . Downs o n  behalf  o f  Mr . 

2 0  Femling . Mr . Femling , I can see  him there , thank you . 

2 1  

2 2  

Okay . Where are we with thi s ?  

MS . SMITH : Your Hono r ,  we were prepared t o  proceed 

23  with s entencing today based s olely on the Bla ke i s sue .  

2 4  De fense counsel filed a brief this morning with attachment s 

2 5  - - that ' s  97  page s ,  I believe , arguing a new i s sue , which i s  
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1 a same course  of  conduct scrivener ' s  error issue ,  which has 

2 not been raised up until  this  point . So , the State is  

3 reque sting a setover to look  into that  particular i s sue . I f  

4 the Court i s  not inclined t o  consider it , then w e  could 

5 proceed,  but if the Court is inclined to consider i t ,  then we 

6 need additional t ime . 

7 THE COURT : Oka y . So ,  for the record , I have not 

8 reviewed the 97 pages that I received this morning , either . 

9 I was on -- I ' ve been on the bench literally s ine� I got here 

10 this  morning and including a 1 : 0 0 .  S o ,  i f  you ' re wanting to 

11 argue items that are in that material , I think I need to re9d 

12  i t ,  number one , and certainly the State nee9s to  be able to 

13  respond to it . 1 don ' t  l i ke it ,  b_ecause _we '_ve_ been 

1 4  cont inuing this case several times , and I would like to get 

15 it completed,  but �-

1 6  MR . DOWNS : Right . We want to make sure that all  

1 7  the  issues were in  the record that Mr . Femling wanted t o  

1 8  raise  and want t o  make sure the Court understood what those 

1 9  i s sues were . S o ,  I know Mr . Femling want s to proceed with 

2 0  resentencing ,  but I ' l l  be available if the Court does set it 

2 1  over . 

2 2  THE COURT : Mr . Vaughn , i s  Ms . .  Smith speaking for 

23 you as well? 

2 4  MR . VAUGHN : I take the same position a s  Ms . Smith . 

2 5  I haven ' t  had t ime t o  review the entire brief that was j ust 
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1 served on me today . I ' d  request  some additional t ime to file 

2 respons ive pleading . 

3 THE COURT : All right . Wel l ,  it  ma kes sense when 

4 we do this to have all  i s sues  addres sed,  flushed out . I 

5 don ' t  l i ke it , because I want to go forward, but I think we 

6 need to let the State have the ability  -- I ' m not sure why 

7 thi s came up at the last second , because we , again ,  have had 

8 multiple hearings on thi s . 

9 MR . DOWNS : I t ' s  only  one i s sue , real l y . I 

1 0  included a bail  j umping i s s ue ,  which the Court has already 

1 1  rul ed on . I j ust want to make the complete record on these  

12  three cases , and then I ' m j ust  arguing that there are two 

1 3  count s on the 2 0 1 4  6ase that should be scored as same 

1 4  criminal conduct . 

1 5  MS . SMITH : The other issue we ' re going to need to 

16  look  into ,  Your Honor , is  whether that constitut e s  a 

17  violation of the plea agreement . When we stipulated to 

18 resentencing , and to not file  a breach of  -- of agreement , 

1 9  that was based solely  on the Blake i s sue . He ' s  now raising 

20  additional i s sues , so we ' re going to  need to look into that , 

2 1  a s  wel l . 

22  THE COURT : Right . Okay , so that being said ,  I 

23  will  grant the mot ion to cont inue . When can we come back . 

2 4  Lori , you ' re probably going to have to help me out with that . 

2 5  MR . FEML ING : Your Honor?  
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THE COURT : Sir . 

MADAM JA : What ' s  the reque st ? 

1 6  

1 

2 

3 MR . FEMLING : Do we need to also  ask  that the State 

4 prove my criminal history on the record? Doe s that need to 

5 be  done now --

6 

7 

8 

THE COURT : I t ' s  part o f  the _discus sion -­

MR . FEMLING : or i s  that something that 

THE COURT : That ' s  part of the -- the whole package 

9 of everything that I need to be deciding and having everyone 

1 0  argue to me when we actually get to resentencing . Not today , 

1 1  because new i s sue has been raised today . A time when we 

12 could resentence Mr . Femling in the four-week timefra�e ? 

1 3  MADAM JA : Okay , so mid-December ,  maybe?  Second 

1 4  week in December , first week  in December? 

15  THE COU�T : I j ust put Ms . Smith in a trial the 

1 6  second wee k  of  December yesterday afternoon . 

17 MADAM JA : Second week -- o kay . Well ,  let me go 

1 8  l ook  real qui c k .  

1 9  MS . SMITH : I f  h e  i s  as king u s  to  completely re-

20  prove his  criminal history,  that would  definitely be a 

2 1  violation o f  the plea agreement a �  wel l . 

2 2  THE COURT : Yeah . He can talk  t o  his  attorney 

2 3  about the re-proving of the criminal history . 

2 4  

2 5  



1 
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MR . FEML ING : In no way am I t rying to unwind my 

2 guilty plea . I - - I ' m j ust as king that we get a corrected 

3 with -- with the --

4 

5 

THE COURT : Right , I t hink 

MR . FEML ING : -- with what was caused by  the 

6 Supreme Court . I -- I don ' t  fee l  that I breached the plea 

7 a greement at a ll . This  i s sue i s  something that was done by 

8 the Supreme Court , and I ' m not educated in the law , and I 

9 want to make sure that it  is  clear that I ' m not t rying to  

10  unwind my guilty plea at all . I ' m  j ust as king for a fair  and 

1 1  j ust sentence with the correct offender s core . 

1 2  THE COURT : That ' s  what  started  this  whole  

13  discuss ion --

1 4  

1 5  

MR . FEMLING : So 

THE COURT : - - a while  ago . Again , I ' m gonna ask , · 

1 6  i f  you would,  i f  you ' d  direct comment s and questions  to your 

1 7  attorney out side the presence of mys elf and counsel  for the 

1 8  State . Okay? 

1 9  

2 0  

2 1  

2 2 .  

2 3  

2 4  

2 5  

t o  tell  

here . 

earlier 

me 

And 

MR . FEMLING : Ye s ,  ma ' am� 

THE COURT : Thank you . · I ' m j us t  waiting for Lori 

what -- a date that ' s  going t o  work for everybody 

your trial  on  Young i s  expected to  last  how long? 

MS . SMITH : Probably at least four days . 

THE COURT : Four days . Okay , s o  maybe a l ittle bit 

than that . How about 1 : 3 0 on December 9th?  
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1 MS . SMITH : I ' m out on December 9th . 

2 THE COURT : Okay . Okay , Lori , how about the wee k 

3 after thi s ?  The wee k of the 1 9th? 

4 MR . VAUGHN : I will  be out of  town the week of  the 

5 1 9th . Although , I think i t ' s  probably going to be the same 

6 is sues for me and Ms . Smith ,  s o  I ' ll kind of defer on her 

7 schedule ,  so . 

8 THE COURT : Okay . Let me see what  my staff has for 

9 me for that next wee k .  

1 0  MR . DOWNS : I ' ll li kely be in trial that wee k ,  so 

11 i f  it  was Thursday or Friday,  that would be preferable . 

12  

13  

THE  COURT : Okay . 

MS . SMITH : I ' ll be on vacat ion, so  --

1 4  MADAM JA : The week o f  the 1 9th i s  a trial week . 

1 5  So ,  the only guaranteed time I can give is  Friday at 1 : 3 0 .  

1 6  The 2 3rd I think is  what t hat is . 

1 7  

1 8  

1 9  December? 

20  

21  but --

22  

MR . DOWNS : Works  for  me . 

MADAM JA : You s aid  the week of the 1 9th of  

THE  COURT : Yeah . That ' s  what I was  looking at , 

MADAM JA : Yeah . 

2 3  MS . SMITH : I ' m s cheduled t o  b e  on vacation , but I 

2 4  can probably make i t  work . 

2 5  
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1 THE COURT : Wel l ,  Mr . Vaughn is also scheduled to 

2 be out at that t ime . So ,  --

3 MADAM JA : I mean , there ' s  the opportunity t o  do a 

4 Thursday. The reason I gave you the 1 4 th is  because you are 

5 non-j ury that wee k s o ,  we would have a 

6 

7 

8 

9 

1 0  

1 1  

1 2  

13  

14  

15  

1 6  

17  

1 8  

THE COURT : Yeah . Ms . Smith is going t o  be in 

trial that day .  

MADAM JA : Oh . What about Friday the 1 6th at  1 : 3 0 ?  

THE COURT : That wasn ' t  one of  the options that · you 

gave me . 

MADAM JA : Pardon? Yeah , because I j us t  threw out 

one each week ,  s o . 

THE COURT : Friday the 1 6th at 1 : 3 0 ?  

MR . DOWNS : That works . 

THE COURT : Sounds good . 

MADAM JA : Okay . 

MR . VAUGHN : I ' m avai l able then . 

THE COURT : Thank you . Okay ,  so Friday December  

1 9  1 6th at  1 : 3 0 .  We ' l l work with DOC to _ get you back in again,  

20  Mr . Femling . Get that hearing set , and we ' ll see  a ll of  you 

2 1  then . And please let ' s  be prepared t o  go at that point . No 

22  last  minute surprises . I ' d  l i ke to  get thi s completed for 

23 everyone ' s  benefit ,  o kay? 

2 4  MR . FEMLING : Can you j ust - - when - - when is  it  

2 5  rescheduled for , ma ' am? 
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THE COURT : Sure . It ' s  Friday December 1 6th at 

2 1 : 3 0 p . m .  All right . Thank you . 

3 

4 

5 

6 

MR . FEMLING : Thank you for your ·time . 

MR . VAUGHN : Thank you , Your Honor . 

MS . SMITH : Thank you . 

THE COURT : Thank you . Okay,  and I don ' t  know i f  

7 a l l  o f  these  people were i n  here for this hearing,  but it 

8 looks lik� some of them were . Thank you . Our hearing is 

9 concluded . 

1 0  ( CASE ADJOURNED ) 

1 1  

1 2  

1 3  

1 4  

1 5 

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  
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2 Before the Honorabl e Jennifer Snider : 

2 1  

THE COURT : We ' re o n  State vs . Feml ing , mul t itude 

ff1 of caus e  numbers . Wel l ,  three of them, at least . I ' ve had 

5 material  on thi s for a whi le . I ' ve read it a couple o f  

6 di f ferent times . It  kind of seems l i ke it morphs as  we go . 

7 But , it ' s  defense  moti on ,  so Mr . Downs , go ahead . 

8 MR . DOWNS : Your Honor ,  we received responsive 

9 pleadings from the State early this morning . I didn ' t  have a 

1 0  chance to  review it  with Mr . Femling . However , I ' m ready to 

11 proceed with the motion . But , obviously ,  it ' s  Mr . Femling ' s  

12 cas e s ,  s o  if  he i s  requesting more t ime so  we can actually  go 

1 3  over it together ,  whi ch won ' t  take that long , it ' s  j us t  that 

1 4  we do need time to -- to review it t ogether . Then ,  you know , 

1 5  I would ask  for a setover on hi s behalf . So ,  I defer t o  him .  

1 6  THE COURT : Good afternoon,  Mr . Feml ing . Are --

17  you ' re able to hear us  okay are -- aren ' t  you? 

1 8  

1 9  

MR . DOWNS : Looks l i ke he ' s  frozen . 

THE COURT : He looks frozen . They may be cal ling 

2 0  back in , so we ' ll j us t  wait a moment . 

2 1  

2 2  

( Pause ) 

THE COURT : Mr . Femling,  are you able  t o  turn on 

2 3  your audio ?  

2 4  MR . FEMLING : Ye s ,  we were offline for a second . 

2 5  We j us t  got back onl ine . So I mi ssed whatever j ust  happened . 
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1 THE COURT : Nothing nothing happened . I knew 

2 you were gone and so I was  wai ting for you to come bac k .  

3 

4 

MR . FEMLING : Thank you so much . 

THE COURT : You ' re welcome . Okay so ,  
_-,., 

were you able 

5 t o  hear Mr . Downs 

6 there , or not ? 

what Mr . Downs said before you were lost 

7 MR . FEMLING : The only thing I heard i s  that he 

8 stated that he received a briefing this morning , and that was 

9 where it cut off . 

1 0  THE COURT : Okay . So ,  why don ' t I let him complete 

1 1  what he was s aying again , and then --

12  

1 3  

1 4  

MR . DOWNS : Sure . 

1HE COURT : -- we ' l l heax from you . 

MR . DOWNS : So ,  we didn ' t  have a chance , myself  and 

15 Mr . Femling didn ' t  have a chance to review the State ' s  

1 6  respons ive b riefing togethe r .  Obvious ly s ince these  are his  

1 7  cases , he has  the -- the right t o  consult with his  attorney 

1 8  about it ahead of t ime . I ' m ready to  proceed i f  he is , but 

1 9  i f  he ' s  a s king for a setover,  I ' ll request  one on hi s behalf 

20 if he wants one . 

2 1  THE COURT : O kay,  Mr . Femling . Did you wish  more 

2 2  t ime to consult with Mr . Downs , or  did you wish to  go  forward 

2 3  with the motions today? 

2 4  MR . FEMLING : Yeah,  if -- if  he feels that he ' s  

2 5  prepared even though he j ust  got them thi s morning , I was 
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1 wanting t o  put on the record that I - - I haven ' t  even been 

2 able to see what they are but , I mean , I understand your 

3 frustrat ion as  wel l  as mine , that we ' ve been trying to deal 

4 with this for a long time now , and honestly  I would l i ke to 

5 see what -- what your opinion is of  the case , Your Honor . I 

6 I guess , I j ust trust that Mr . Downs has my best  interests 

7 in  record - - in mind , and that you -- I don ' t  know the l aw . 

8 You guys do . I don ' t  know what ' s  required and what ' s  not , 

9 ma ' am . 

1 0  THE COURT : Okay . Appreciate that . Can everybody 

1 1  e l s� do me a favor? Would you a l l  turn off your videos for 

12 me ? It ' s  extremely distract ing . They ' re still  there , they 

13 can still  hear everything , I j ust _ can ' t  se� them . St ill  a 

1 4  few of  you that n_eed to  turn off your video for me , please . 

1 5  MR . FEMLING : Woul d  I - - could I request that my 

1 6  s i ster Rosita  please  remain on? 

1 7 THE COURT : That ' s  fine . I don ' t  mind that . 

1 8  MR . FEMLING : All right , wel l ,  you let Rosita  know 

1 9  t hat she could come back ,  that would be appreciated . 

2 0  THE COURT : Yeah . It ' s  fine . Ros ita ,  you can turn 

2 1  your video on , if  you ' d  l i ke . Okay . 

2 2  

2 3  

2 4  

2 5  

MR . FEMLING : Thank you ,  Your Honor . 

THE COURT : All right . Mr . Femling has  indicated 

MS . BROWNING : I s  my video on now? 
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THE COURT : I ' m sorry . Please keep your device 

2 muted Dustin and turn o ff your video . I understand that 

3 people want to see --

4 

5 

MS . BROWNING : Ma ' am - -

THE COURT : You ' re still  able to see the 

6 proceedings with your own video off . Thank you . I did give 

7 permi s sion for Rosita  t o  keep hers on if she ' d  l i ke . You can 

8 keep your video on , Ros ita , i f  you ' d  like . 

9 

1 0  my video . 

1 1  

12  please . 

1 3  

MS . BROWNING : I t  says that the host has di sabled 

I cannot log on , Raymond ; Sorry . 

THE COURT : Lorinda , i f  you ' d  let her ba�k on . 

MR . FEMLING : I can hear you . 

1 4  THE COURT : A l l  right , Mr . Downs , g o  ahead and 

15 start and we ' ll get her back here in a second . 

1 6  MR . DOWNS : Thank you , Your Honor� S o ,  I think 

17  that the one thing that the parties agree on is  that the 

18 prior PCS met h  convict ions , there were . three of them, no 

19 longer count in the offender s core for these  offenses . The 

2 0  i s sues are contested . One is sue is  in regards to the bail  

21  j umping that was pursuant to PCS conviction . Your Honor has 

2 2  already ruled on that i s sue . I j ust  included it in the 

23 briefing to  preserve it for the record for purposes  of 

2 4  appeal .  And the i s sues that were here before , Your Honor ,  

2 5  are in  regards to whether two o f  these counts from the 2 0 1 4  
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1 case  are considered s ame criminal conduct , which would affect 

2 both the 2 0 1 4  s coring and also  the 2 0 1 0  cases 

3 them, as well . And then , a l s o ,  in regards to 

s coring 

at this 

4 point with the previous plea agreement , how much of  that is  

5 still  in effect and what the part ies  are bound by . 

6 So , I ' ll start with the same criminal conduct 

7 analys i s . I did get a copy of  the plea and sentencing 

8 hearing from the State thi s morning . The prosecutor laid out 

9 a factual basis  for the plea , since they were done pursuant 

1 0  to Newton or Al ford . The prosecutor indicat�d that there was 

1 1  a s crivener ' s  error regarding the December 2 6th, 2 0 1 4  charge 

12 which was Count 1 and indicated i t  should have been 2 0 1 5  

1 3  instead o f  2 0 1 4 . Howeve r ,  i t  - - it  looks td b e  that it ' s  

1 4  more than j ust the year that was incorrect . I t  was  the date 

1 5  that was incorrect as wel l . The -- a l l  the diffe rertt 

1 6  charging document s and a l l  the di fferent probabl e  cause 

1 7  statements that a r e  i n  the court file indicate that that date 

1 8  from December 2 6th ,  2 0 1 5  was the -- or ,  2 0 1 4 , excuse me . Lef 

1 9  me pul l  this up . 

2 0  THE COURT : Yeah . I ' m questioning how a 2 0 1 4  

2 1  fil ing could have a 2 0 1 5 ,  unless  there ' s  a charge added 

2 2  later , but - -

2 3  

2 4  

2 5  

MS . SMITH : There was . 

THE COURT : O kay . 
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1 

2 

3 

4 

MS . SMITH : There was multiple charge s added later 

THE COURT : Okay . 

MS . SMITH : -- while he was in custody . 

5 MR . DOWNS : Right . So , the kidnapping , first 

6 degree , which i s  the original count , was from December 2 6th,  

7 2 0 1 4 . So I think that ' s  where the scrivener ' s  error 

8 generated from . And so , when the prosecutor was amending 

9 this to solicitation to commit assault , first degree, he was 

1 0  s upposed to amend the or include the date range that ' s  

1 1  cons i stent with the solicitation to commit murder ,  first -

1 2  degree , that was included previous ly . 

1 3  S o ,  there was , i n  the previous information ,  the 

1 4  Count 5 ,  solicitation to commit murder ,  first degree , which 

15 was between May 22nd ,  2 0 1 5  and June 5th ,  2 0 1 5 . And then 

1 6  t here was Count 7 ,  solicitat ion , between March 1 0th,  2 0 1 5  and 

17 October 1 4 th,  2 0 1 5 . And then Count 8 ,  between December  5th , 

1 8  2 01 5  and December 2 3 rd,  2 0 1 5 . So , the only December  

19  a l legation i s  that December 5th to December 2 3 rd ,  2 0 1 5  

2 0  solicitation , and that ' s encompassed in the probable cause  

21  statement . 

22  In  the  prosecuto r ' s  recitation of  the factual 

2 3  basi s ,  he did mention December 5th , 2 0 1 5  through December 

24  2 3rd , 2 0 1 5 . And so ,  it seems apparent from the spo ken 

2 5  record , the oral record ,  and also  from the -- the documentary 
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1 record that thi s i s  real l y  in regards t o  that December 5th,  

2 2 0 1 5  to December 2 3rd, 2 0 1 5  incident . And when we look  at 

3 the charges that Mr . Feml ing ended up pleading to ,  the Count 

4 4 ,  t ampering with witne s s  - -

5 

6 

MS . BROWN ING : ( indi scernible ) .  

MR . DOWNS : that was also  between December 5th 

7 and December  2 3rd,  2 0 1 5 . 

8 THE COURT : Hang on a second . Lori , can you please 

9 a llow Rosita  to have her video on , pleas e ?  Go ahead , Mr . 

1 0  Downs , s orry . 

1 1  MR . DOWNS : So , it  seems clear that the timeframe 

12  that we ' re deal ing with i s  December,  2 0 1 5  for the 

13 sol icitation to commit as sault , first degree , that we ' re 

1 4  dealing with in Count 1 .  And that ' s  the same timeframe as  

15  Count 4 .  December ,  2 0 1 5 . Obviously  involve s the same named 

1 6  victim, James Braithwaite and involves the same conduct . 

1 7  So ,  essentially ,  the allegations  that Mr . Femling 

1 8  s olicited an individual that -- an inmate at the j ai l  to 

1 9  commit harm against Mr . Braithwaite , and that that conduct 

2 0  occurred in December,  2 0 1 5 ,  and the purpose o f  that 

2 1  s ol icitat ion to commit as sault , first degree ,  was for the 

22 purpose of  keeping Mr . Braithwait� fro� testi fying at  trial . 

2 3  Mr . Feml ing didn ' t  make any admis s ions in his  guilty plea , 

2 4  but that ' s  what was elicited at the plea and sentencing 

2 5  hearing , and also  the · __ what ' s  indicated in the probable 
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1 cause statement , and i t  should be apparent from the multiple 

2 Amended Informations , the progres s ion of  -- of what the State 

3 has charged and the mistake that they ultimately made with 

4 the -- the last -- the Fourth Amended Information in Count 1 .  

5 Just , i t  seems like the parties , or at l east the prosecutor , 

6 knows the -- the s crivene r ' s error ,  but then he didn ' t  notice 

7 that it wasn ' t  -- he didn ' t  notice to put the date correctly  

8 within that range of  December 5th  through December 2 3rd 

9 because there is no factual bas i s  for December 2 6th . There ' s  

1 0  no allegati ons  and the oral recitation o f  allegations  in the 

11 probabl e  cause statement -- there ' s  nothing that would 

1 2  support a factual bas i s  for December 2 6th ,  only for December 

1 3  5th through the 23rd .  to ,  I won ' t  go through all the same 
,. 

1 4  criminal conduct analys i s ,  but I think that ' s  the most 

15 important part that the Court has to determine , is 'this 

1 6  factual bas i s  and when this Count 1 and Count 4 arose from .  

1 7  S o ,  i f  this  Co�rt doe� find that those counts are 

1 8  s ame criminal conduct , then it obviously affects the the 

19 s entencing range for the 2 0 1 4  case  and al so the 2 0 1 0  cases . 

2 0  With the 2 0 1 0  cases , that changes the ranges signi ficantly ,  

2� such that Mr . Feml ing e s s entially  had credit for time served 

2 2  with hi s matters before the 2 0 1 4 case  came about , and he 

23 would be entitled to get credit for time served on 2 0 1 4  

2 4  matters , because he had already served the 2 0 1 0  case s ' t ime . 

2 5  The rea s on that he didn ' t  get credit on the 2 0 1 4  cas e ,  i s  
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because i t  was a revoked DOSA and the sentences are required 

t o  run consecutive to one another . But , if he ' s  already 

served that -- the t ime for the 2 0 1 0  cases , then that extra 

time that he was held on the 2 0 1 4  cas e  would be able to be 

applied t o  hi� sentence for the 2 0 1 4 case . 

The last  thing that I think is most contested i s  in 

regards to  what do we do when we have essertt ially an invalid 

plea agreement . Because you all  agree that the offender 

s core and sentencing ranges li sted are  are  incorrect . So ,  

does  that  mean that  the  parties  are  bound by whatever i s  left 

over in that plea agreement ? Or doe s  that mean that the 

parties are free to argue what they want to argue upon 

resentencing? I think that it makes the most sense  that if  

the plea  agreement i s  invalid ,  that the Court is  hot  bound by 

it  and the part i e s  are not bound by i t  any lohger . There ' s , 

unfortunately,  a lack  of  direct authority oh point , but we 

can look at State v .  Kilgore tal king about how , when we ' re 

dealing with resentencing , it ' s  a whole new sentencing 

hearing , and the Court obviously is  not bdund by previous 

imposition of sentence by the previous Court . � know the 

State , in its respons ive pleadings , mentioned Ermels , but 

22 that was a tota l ly di fferent situat ion . That was a case 

2 3  where the defendant appea led an agreed exceptional sentence , 

2 4  and then he  argued - - because this  was  when Blakely  came out 

25 - - he argued that it was a Blakely violat ion because it 
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1 wasn ' t  a -- a j ury finding . It  was a stipulated agreed 

3 0  

2 exceptional sentence , and the Court denied him on that . It 

3 -- it ' s  a different situat ion than what we have here . 

4 So ,  here we have a case  where a defendant entered a 

5 guilty plea to certain counts and the Court -- and the 

6 parties understand now that that plea agreement is not a 

7 valid one . I t ' s  something where , at this point in time , the 

8 parties shouldn ' t be bound by it . As an example , let ' s  

9 pretend that thi s was a - - a more simple  case where the 

10 parties agreed to the high end of the standard sentencing 

11 range , but now the sent encing range is below that high end of 

12 the sentencing range . Does that mean that the Court imposes 

13 a high end again? Or do we have a a new sentencing 

14 hearing like Kilgore contemplat e s ,  and the parties  can argue 

15 within the -- whatever standard range there i s ?  Or , if it  

1 6  was low end . Does that mean the Court has to impose low end? 

17 Or can it -- is -- i s  a -- does the State have to argue l ow 

18  end , or is the State allowed to argue the high end , which is  

1 9  closer t o  the low end that was imposed previously?  

2 0  And s o ,  it ' s  - - it ' s  a question that ' s  still  open,  

21  admittedly . But I think it make s the most  sense that , when 

22 you have an invalid plea  agreement , - we ' re not bound by it 

23 anymore . And s o ,  we j ust  proceed with sentencing as if the 

24 -- the invalid plea agreement was not effective anymore . 

2 5  
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1 That ' s  mos t  of my a rgument for today, Your Honor . 

2 I mean , the rest i s  in  the briefing . I f  you have any 

3 quest ions , I 1 l l  be happy to try and answer it . 

4 THE COURT : All right , let me hear from Ms . Smith , 

5 and then I may have ques tions for both . Go ahead . 

6 MS . SMITH : Thank you , Your Honor . As defense 

7 counsel indicated , I think real l y  the crux of  the argument 

8 here i s  whether or not Counts 1 and Count 4 count as  same 

9 criminal conduct , and I would note that it  i s  the defense ' s  

1 0  burden to  prove that those do count -- const itute sam� 

1 1  criminal conduct . I would also  note the case law indicates 

12 that should be very narrowly tailored and reserved for very 

1 3  specific instances . 

1 4  There are three · prongs that the defense  would have 

1 5  t o  prove in order for those two counts to  be considered same 

1 6  criminal conduct . The first i s  thcit they have the s ame 

1 7  criminal intent . So ,  the  first count is  solicitation to  

1 8  commit  assault in the first  degre e . And I apologi z e ,  Your 

1 9  Honor . I s  it okay if I remain seated? 

2 0  THE COURT : Yes . 

2 1  MS . SMITH : Thank you . 

2 2  THE COURT : That ' s  fine . Thank you . 

2 3  MS . SMITH : S o ,  the first  count i s  s o l icitation t o  

2 4  commit  assault i n  t h e  first  degree and Count 4 i s  the witne ss  

25  t ampering . I ' ve out lined in the briefing how , s tatutorily ,  
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1 those intents are different . Obviously,  the solicitation to 

2 commit as sault in the first degree involves the intent to 

3 cause great bodily inj ury to the a l leged victim . The 

4 solicitation adds an additional l ayer onto that in which he 

5 agrees to provide another person s omething of value to 

6 es sentially  get them to commit the assault in the first 

7 degree . So , essentially  bringing in another person to 

8 establish  their complicity . As  far  as  the witness tamper,:ing , 

9 they have to  have - - there has to  be an attempt to induce the 

1 0  witne s s  to e ither not testify ,  or to not appear at the 

1 1  proceedings , or to testify falsely . So, those are 

12 obj ectively different criminal intents ,  and therefore 

1 3  defens e ' s  argument would fail on that prong . 

1 4  I think the clearest example of  how defense ' s  

1 5  argument fai•l s i s  the time and p l ace argument , which i s  why 

1 6  we ' re arguing so much about the s drivener ' s  error -- or this 

17 alleged scrivener ' s  error in the Amended Information . 

1 8  Because ,  under the Fourth Amended Information , which i s  what 

1 9  he pled to ,  the date range -- or the d�t e  for Count � is 

2 0  December 2 6th , 2 0 1 5 . The date range for Count 4 is Dece-mber 

2 1  5th , 2 0 1 5  to  December 2 3 rd,  2 0 1 5 . So ,  the counts are 

22 separated by three days . There i s  no evidence that these  

2 3  dates const ituted a scrivener ' s  error other than , 

2 4 essentially , the dates don '· t align with defense ' s  argument , 

2 5  therefore they ' re saying it  must be  a s crivener ' s  error . We 
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1 did go back and pul l  the resentencing CD . I do have a copy 

2 o f  that , i f  the Court would l i ke . We can admit it  as  an 

3 exhibit and the Court can have an opportunity to review that . 

4 Unfortunately ,  i n  the recitation of the facts ,  Mr . 

5 Smith isn ' t  super clear well , these constituted Count 1 ,  

6 these  constituted Count 2 ,  these  constituted Count 3 .  It is 

7 very clear from the record that he intended - - there was an 

8 information handed forward where Count 1 was listed  a s  

9 December 2 6th , 2 0 1 4 . And h e  says , Your Honor , I see that 

10 t here ' s  a scrivener ' s  error . We need to correct that . I t  

1 1  s hould be  December 2 6th ,  2 0 1 5 . And the Court again questions 

12  him about it,  because  there ' s  another count , Count 2 ,  which 

1 3  i s  December 2 6th , 2 0 1 4 . And the Court says , s o  these 

14  occurred one year apart exactly . And he ' s  l i ke ,  yes ,  it 

15 s hould be December 2 6th ,  2 0 1 5 . So  he again reiterates that 

16 that was the correct date . 

1 7  The other prong and I ' ll get back more to  the 

1 8  factual basis for that in j ust  a moment . But if I could j ust  

1 9  quickly touch on prong thre e ,  which also  need� t o  be proven 

2 0  by defense ,  which i s  the s ame victim prong . The two counts ,  

2 1  Count 1 and Count 4 ,  do not constitute the same vict im . 

2 2  There is  an additional victim under Count 4 ,  the witnes s  

2 3  t ampering charge , which i s  the public  at large . And there i s  

2 4  c a s e  l aw that supports  it . There are in fact two vict ims , 

2 5  there are multiple victims , of  witnes s  tampering being the 
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1 person that they were actually  intending to  tamper with , and 

2 also  the public  at large , because defense -- or defendant --

3 is  attempting to interfere in the administration of j ustice . 

4 S o ,  because  there ' s  an additional victim under Count 4 ,  again 

5 they don ' t  count as same criminal  conduct . 

6 So , the State ' s  position is  that the same criminal 

7 conduct analysis  fails  on all  three prongs . But certainly 

8 the same time and place prong . 

9 The factual summary -- the original offense in this 

1 0  case occurred on December  2 6th of  2 0 14 . The allegation 

1 1  during that o ffense  is that the de f_endant, along with _ two 

1 2  other individual s , lured another ci�n by the name of Mr . 

1 3  Braithwaite  t o  a location where he  was repeatedly assaulted 

14 by  punching and kicking . They burned 0is arm with a 

15  methamphetamine pipe , causing second degree burns . The 

1 6  de fendant took over $ 2 , 0 0 0  in cash from the victim . They 

17 t ook his clothing . The defendant s produced a pillow and a 

1 8  rope . They threatened to  kill  the victim if  he talked to  the 

19 police . They then followed the victiTil home to  make -sure he 

2 0  did not go to the police . The vi ctim ultimately did report 

2 1  to police , and the defendant was arrested on December 2 9th  of 

22 2 0 14 . He was subsequently held iri the Clark County Jail ,  

2 3  which i s  where the remainder of these count s took place . 

2 4  So , while  he was housed in the Clark County Jai l  

2 5  between the dates  of  March 1 0th 2 0 15  and March 1 5th , 2 0 1 5 , he 
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1 approached a fellow inmate by the name o f  Aust in Navarro and 

2 o ffered him a motorcycle in return for killing Braithwaite . 

3 H e  gave Navarro very specific  directions to  Braithwai te ' s  

4 residence , to  include what t ime he was l i kely to be home . He 

5 instructed Navarro to  kidnap Braithwaite , take him t o  the 

6 mount ains , and ki ll  him . Femling told Navarro that he wanted 

7 B raithwaite  killed to prevent him from testifying . 

8 During the dates  o f  December 6th and December 8th ,  

9 2 0 1 5 ,  Femling approached a fellow inmate ,  Richard Shinn , and 

10 a s ked him to make Braithwaite  di�appear . He told  Shirtn to 

1 1  g ive Braithwaite a hot shot - - which ,  as I unders t and i t ,  is 

12  l ingo for  es
0

sentially an  overdose -- . of metham.phetamine - laced 

lJ- w-i th ke"tamlne , and once Braithwaite was uncons cious , he told 

1 4  h im to  g ive him an intravenous inj ection of  air that would 

15 make his  heart explode . He again provided very specific 

16 instruct ions to the vict im ' s residence . He offered t o  give 

1 7  him a motorcycle . He again advised that he wanted  this  done 

1 8  t o  prevent him from showing up  to court . 

1 9  I t  appears that he also solicited a third iririla-ce by 

2 0  the name of James Ail l o ,  or Aillo -- I ma� be mi spronouncing 

21 t hat , A-i-1-1-o ,  to ki l l  Braithwaite so  that he couldn ' t  

22 a ttend the trial . This may very well be the December 2 6th ,  

23  2 0 1 5  incident . The  factual recitation provided by  the  DPA at 

24 s entencing didn ' t  specify whi ch of these  allegations , again , 

25  relates  to  which count . 
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1 It  is a lso  pos s ible  that this was done under In  re 

2 Barr . Even if  their  -- l et ' s  say for the sake of argument , 

3 that there was no factual support for that particular date . 

4 I t  could have been that the parties specifically contemplated 

5 t hat these things were a l l  going to constitute separate 

6 criminal conduct and imposed the dates  for that purpose under 

7 In re Barr as essent ially  a legal fiction . S o ,  

8 unfortunately,  we ' re i n  - - i n  a difficult pos itio� because 

9 none of us were the original sentencing parties , so  we ' re 

1 0  j ust kind of speculating as  to what the contemplation of the 

1 1  parties  was five years ago at this point in _t ime . 

1 2  So ,  that ' s  kind of  the crux of  the State ' s  

1 3  argument , Your Honor . I -- I don ' t think that they meet the 

1 4  same criminal conduct ana lysis  on any of the three prongs , 

1 5  but certainly the mos t  glaring example of  -- o f  how they 

1 6  don ' t  meet that is the the diffe rentiation in  time under 

1 7  the Amended Informati on . I would also · note that it ' s  clear 

18 that the sentencing c ourt , the .  original sent�ncing court , did 

1 9  not impose Count s 1 and Count 4 as  same crimina l  conduct 

2 0  because there ' s  a box that would be checked that indicates  

2 1  that those two counts are  being considered s ame criminal . 

2 2  conduct . That box was  not checked . 

2 3  The only other thing I would note , Yout Honor - -

2 4  we ' re not going t o  a ddres s  the bail  j ump argument again , 

2 5  s ince the Court has a lready litigated that -- this -- this 
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1 notion that the plea agreement i s  now completely invalidated 

2 I believe is a new argument by defense . There i s  no support 

3 for that not ion under the case  law that I ' m aware of ,  and 

4 nothing cited by defense . Mr . Femling still  want s the 

5 bene fit of the negotiated extensively negot iated plea 

6 agreement in thi s particular case in which I believe it  was 

7 three count s of solicitation to  commit murder were amended 

8 out , whi ch would have run consecutive as serious violent 

9 offenses . He was l ooking at substantially more t ime had he 

10  taken this  case to t rial . So , this  notion that he wants the 

11 benefit of the plea agreement that has been impos ed,  but none 

12 of the parts that he now doe sn ' t  l i ke anymore is absurd,  

13  frankly .  And , again , there i s  no support for it  under the 

14  case law . 

15  

16  

THE COURT : Okay . Reply? 

MR . DOWNS : So ,  in regards to the same criminal 

17  conduct , regarding this being the s ame victim,  the case that 

18  the State cites Victoria that -- again that was a di ffererit 

1 9  situation . In  that case , the defendant was arguing that , in 

20 a s ituat ion where he ' s  convicted two count s of  witness  

2 1  tampering involving two different victims , he  argued that it  

22 was  s ame criminal conduct because the  public  at l arge is  who 

23 the actual victim i s . The court o f  appeals  indicated no , 

2 4  that ' s  not who i t  is , that they specifically indicated there 

25  are two different victims here , so  i t ' s  not s ame criminal 
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1 conduct . So ,  what  we ' re dea ling with here is  the same 

3 8  

2 identi fiable victim, James B raithwaite , i n  Counts 1 and Count 

3 4 .  

4 Regarding intent , seems clear that the intent was 

5 a ll-encompass ing in the same act . So , the intent was to keep 

6 Braithwaite from testi fying , therefore there was ' a  

7 sol icitation to  keep him from testifying by means of  as sault . 

8 So , that -- it ' s  the same criminal intent , the same factual 

9 s ituation . 

1 0  The let ' s  see ,  here . Oh , in  regards to  the 

11 the date . There would b e  no factual basis  for the plea 

12 regarding December  2 6th , 2 0 1 5  in Count 1 .  _ The Court wouldn ' t  

1 3  be able  to accept that - - that ple a .  I t  -- i t  - - there ' s  no 

14 factual basis . Notbing happened on that date . I t  was 

15  c learly a s cri�ener ' s  error . I me�n , it ' s  based on the 2 0 1 4  

16 kidnap incident . And s o ,  i f  we ' re deal ing with a December ,  

1 7  2 0 1 5  solicitation incident , the only solicitation that 

18 occurred is  from thi s previous -- previous ly charged 

19 solicitation to  commit murder ,  and that Mr . Feruling also  

2 0  pleaded gui lty t o  the  t ampering with witne s s  from that time 

2 1  frame . 

2 2  So ,  we ' re not allowed t o  g o  out s ide o f  the facts 

23  that were presented . I t ' s  not under the real fact s doctrine . 

2 4  Mr . Feruling pled to  what he pled to ,  and this Court is  kind 

25 



1 2 / 1 6 /2 0 2 2  - RESENTENCING HEARING 

1 of confined to what ' s  in the record . And what ' s  in the 

2 record from the probabl e  cause and the statement of  the 

39 

3 THE COURT : What about the -- in the statement on 

4 plea of guilty,  there were a couple of -Al for·d or Barr pleas , 

5 right ? On - - on these  counts . Which counts?  

6 

7 

8 

9 

MS . SMITH : I t  was a Newton plea to all count s .  

THE COURT : A Newton to  all  counts . 

MR . DOWNS : Right . 

THE COURT : And so ,  a s  a part o f  that , was there 

10 not l anguage included indicating review the probable cause 

1 1  statements ,  incorporate a l l  -- etcetera . I haven ' t  seen the 

12  tape . 

13 

1 4  

MS . SMITH : So  - -

THE COURT : I don ' t  review things unle s s  they ' re 

1 5  provided to me , so  - -

1 6  MR . DOWNS : Judge Collier received the factual 

1 7  basis  from James Smith ,  prosecutor , and t hen he a l s o  

1 8  indicated that h e  reviewed the probable cause statement s and 

1 9  that he was incorporating that by �eferenc&. So that ' s  what 

2 0  he relied on . 

2 1  THE COURT : Okay . 

22  MR . DOWNS : And that ' s  it . 

2 3 

2 4  

THE COURT : Continue on � I interrupted . 

MR . DOWNS : That was it , Your Honor . Those three 

25 �rongs are what I wanted to addres s .  
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THE COURT : All right . And this was Amended 

4 0  

2 Information No . Four ? 

3 

4 

5 

MS . SMITH : Yes . 

MR . DOWNS : Correct . 

THE COURT : And did Amended Informat ions Nos . two 

6 and three contain scrivener ' s  errors ? 

7 

8 

9 

MR . DOWNS : Not to  my knowledge . 

MS . SMITH : I don ' t  know , Your Honor . 

THE COURT : Well , that ' s  why I made the comment I 

1 0  did at the beginning in terms of  morphing , because every t ime 

1 1  we have a hearing or I receive material on this , I _feel l ike _ . 

•. 12 there.i s  a new argument . And I I m riot really bel aboring that, . 

1 3  because thi s i s  important t o  get thi s , you know , .  heard and ----

1 4  and to  hear a l l  the arguments it might -- may or may not 

15 relate to the 7 . 8 .  But I haven ' t  loo ked at these  Amended 

1 6  Information s  that have been filed : Didn ' t  really reali ze 

1 7  until j ust right now that there was going to be any argument 

1 8  about a scrivener ' s  error . I didn ' t  see that in any of  the 

1 9  materia l  that I previously · read . 

2 0  MR . DOWNS : That was i n  the last brief1ng . .  --

2 1  THE COURT : Okay . 

2 2  MR . DOWNS : -- I provided . And I don ' t  have any 

2 3  obj ection t o  i f  the Court wants to review that court 

2 4  recording . 

2 5  THE COURT : How long i s  the hearing? 
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MR . DOWNS : I t ' s  25 minutes . 

MS . SMITH : I gue s s  I ' m a little confused a s  to 

what  defense counsel  i s  arguing . I f  they ' re arguing that 

there was no factual basis  for the Court to have entered the 

guilty  plea , the gui lty plea itsel f goe s away . We go back to 

square one where we have the Third Amended Informat ion . 

MR . DOWNS : That ' s why indicates that it ' s  an 

obvious scrivener ' s  error . That he realized the mi stake at 

the hearing , that this was not 2 0 1 4 ,  and he thought , oh ,  it  

must  be j ust 2 0 1 5 ,  but he should have changed it to  that date 

range ,  it ' s  the same as Count 4 .  

MS . SMITH : Well , but j ust  a moment ago , defense 

counsel  was arguihg that Count 1 · came from the 2 0 1 4  

kidnapping incident , which clearly i t  did not because  they 

specifically amended it away from that the 

MR . DOWNS : No , the date  -- they they used the 

1 7  date from the kidnapping . That ' s  why it ' s  the same . 

1 8  Initially it  was the same before they indicated it  was a 

1 9  scrivener ' s  error . 

2 0  

2 1  Sorry . 

2 2  

THE COURT : I ' m logged out of this right now . 

MR . FEMLING : Would  it help i f  I explained a l ittle 

2 3  bit t o  them? 

2 4  THE COURT : No , that ' s  what I have your attorney 

25 for . 
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MR . FEML ING : O kay . Sorry , that ' �  why I asked . 

THE COURT : No , you ' re fine . 

MR . FEMLING : Okay . 

MS . SMITH : Your Honor , if I could j ust say one 

5 additional thing . 

6 THE COURT : Yes , go ahead . 

7 MS . SMITH : So ,  we don ' t  even have to get to the 

8 analysis  a s  to whether or not this is a scrivener ' s  error . 

9 The defendant has to prove all  three prongs : that there ' s  

10  s ame criminal intent , including statutory criminal intent ; 

11 the same t ime and place ; and t he same victim . The case law 

. . · 1z · snows tfiat theseare not the s ame victims . There ' s  an . 

13 additional victim under Count 4 ,  so  they don ' t  meet that 

14 analysis . But , also , they ' re dif ferent statutory criminal 

15 intents . So,  if  the Court finds that either one of those 

16  things is  true , we don ' t  even have to get to the scrivener ' s  

1 7  error argument . 

1 8  THE COURT : You ' re correct . The case law requires 

1 9  that all  three of  the prongs be  met . And s o ,  I guess  I would 

2 0  a s k  Mr . Downs , then -- the idea or the case l aw that speaks 

2 1  t o  the witnes s  t ampering and the victim of a witness  

2 2  t ampering being more t han j ust  the person who is  t rying to be 

23  prevented from testi fying or made unavailable  for testifying . 

2 4  MR . DOWNS : Wel l ,  number one , it ' s  dicta . It ' s  

2 5  j ust one sentence in - - in the Court ' s  0pinion that doesn ' t  
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1 have to  do with the Court ' s  ultimate  conclus ion . Like I was 

2 s aying before , the de fendant in that case  was arguing that 

3 it ' s  only the public  at large that ' s  the victim .  And so ,  if 

4 you have 50 count s o f  witnes s  tampering with 5 0- different 

5 victims , it ' s  a l l  same criminal conduct because it ' s  the 

6 public at large that ' s  the victim . The court of appeal�  said 

7 no ,  that ' s  not how it works . We have di f ferent identifiable 

8 indivi�ual victims , and therefore it ' s  s eparate criminal 

9 conduct . So ,  here we ' ve got the s ame ide-nti f  iable indi victual 

10 victim in both Count s 1 and four , Mr . Braithwaite , therefor 

1 1  it  meets that prong o f  the same identity of  the victim . 

1 2  THE COURT : Okay . So ,  where I am now is ,  I ' d  l i ke 

13  you to admit that as  an exhibit so that I can review. it . 

1 4  MS . SMITH : Your Honor ,  -I assume j ust for the 

1 5  record that it ' s  being mar ked a s  P- 1 ,  s o  we would move to 

1 6  admit P- 1 .  

1 7  THE COURT : 

1 8  MR . DOWNS : 

1 9  THE COURT : 

2 0  

P-1 . 

No obj ection .  

It ' s  admitt ed . 

( EXHIBIT 1 ADMITTED)  

2 1  THE COURT : Okay , The other question then I had , 

2 2  Mr . Downs , with -- was with regards to  the intent . 

2 3  Solicitation to  commit  great -- or ,  excuse  me . Intent i s  the 

2 4  great bodily inj ury versus the witne s s  t ampering intent . 

2 5  
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1 Again , as  a lready stated,  either don ' t  appear or  testify 

2 fal sely . How are those  i ntents the same ? 

3 MR . DOWNS : Wel l ,  one , the offense  i s  used to 

4 accomplish the other o ffense . You don ' t  get a witness  

5 t ampering without , in  thi s cas e ,  it ' s  what ' s  charged in  the 

6 information , you don ' t  get to that witnes s tampering without 

7 the solicitat ion and attempt to keep Mr . Braithwaite from 

8 testifying . So ,  when we l ook at the , again , the factual 

9 . bas i s  that wa s indicated on the record at the plea and 

1 0  s entencing, and we look  at the probable cause  statement s ,  

1 1  that ' s  the only intent regarding that date range . 

12- · �· Ms� SMITH : · Y6ur- " -- Your- 1-Iohor / ·aefiinse-• ccfunse1 �1s- �-� 

1 3  a rguing that there should only be a subj ective intent 

14 analys i s ,  bas ically . Like , what was the defendant ' s  iritent 

1 5  in this  particular case . However ,  under t h e  case  la0,  the 

1 6  Court has to do e s s entially  a two- step analys i s ,  right ? Yes ,  

1 7  we can look a t  the subj ective intent , but also ,  and first  

18  off ,  there ha s to be a statutory analys is . And that , I 

1 9  beli eve , is Chenworth ( sp )  that talks about that . And it  was 

20 in  the State ' s  briefing . But -- so ,  the Court first  has to 

21 look at the statutory analysis  and whether the statutory 

22 intent s are the same . And clearly in thi s parti cular case , 

2 3  with solicitation to  commit assault in the first  degree and 

2 4  witnes s  tampering , the statutory intent s are different . 

2 5  



1 2 / 1 6 / 2 022  - RESENTENCING HEARING 4 5  

1 MR . DOWNS : But , then when we ' re dealing with the 

2 intent of -- the criminal intent under State v .  Tillian 

3 ( sp ) , State v .  Vi ke , who I -- whi ch I cited in my briefing , 

4 there needs to be some s ort of  end to the intent . So , of 

5 criminal intent to  -- to  do this thing , and that intent ends , 

6 and I start again a criminal intent to  do thrs other thing , 

7 and therefore it ' s  s eparate criminal intent , separate 

8 criminal conduct . When we 1 re dealing with the same intent to 

9 do the same thing , t hat ' s  one intent , one criminal intent . 

1 0  THE COURT : Did you find any specific  eases  that 

1 1  addres sed the witnes s  tampering? Because with that -- in 

12 your claim that it ' s  the same criminal intent in other words . 

13 Because , with that c laim ,  it would be - - there ' &  clearly been 

1 4  mul tip�e cases that have happened throughout hi story that 

15 would involve a simi lar set of  facts . Would you agree?  So ,  

1 6  were you able to find any specific case law that  addres sed a 

1 7  witness  tampering count where the Court found that that was 

18 the same criminal intent ? 

1 9  MR . DOWNS : Not specifically . I ' m  pretty sure I 

2 0  looked with those key words , but I don ' t  believe I found 

2 1  anything that was on point . I think most o f  them involved 

22 witness tampering where there were multiple counts ; like the 

23  State ' s  case of Victoria . 

2 4  THE COURT : Okay . Anything that you ' d like to add 

25 to your argument at all  on behalf  of Mr . Femling ,  Mr . Downs ?  
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1 MR . DOWNS : Nothing else . I j ust wanted to  note 

2 that for the 2 0 1 0  cas e ,  I included argument s in there 

3 regarding the -- the bail  j umping , as  well . And the argument . 

4 about the equity of having criminal  his tory count against you 

5 twice . I -- I know that case  law i s  against ui,  but j ust  for 

6 purposes  of -- potentially ,  the court of appeals would rule 

7 differently ,  or  the Supreme Court would rule differently . I 

8 want to preserve it for appeal .  

9 THE COURT : Okay , so  I mean , for the  record, the 

1 0  2 0 0 8  case  i s  up on appeal , and I think that ' s  preserved iust 

1 1  by the very nature of the fact that. it _is  current ly at that 

rz- ·...:-_ at · tha·t level. Anything that you ' d  l i ke to add to  your _ 

1 3  argument , Ms . Smith? 

1 4  MS . SMITH : r· don ' t , Your Honor . I would j ust 

15 defer to  Mr . Vaughn as  to whether he has any �ddition�l 

1 6  argument s he ' d  l i ke to make with regard to his cases . 

1 7  THE COURT : Thank you . Mr . Vaughn , didn ' t  forget 

1 8  about you . Did you have anything that you wish to add? 

1 9  MR . VAUGHN : No , I - - I don ' t  have anything 

2 0  additional ,  there , Your Honor . Thank you . 

2 1  THE COURT : Okay . I - - as  I indicated when I £irst 

2 2  came out , I ' ve -- I ' ve looked at this  material a couple of 

2 3  different t imes in advance of our - - what I thought was going 

24 to  be hearings , ; and I think things continually change . I now 

2 5  have thi s video t hat I do want to watch . _ And, quite 
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1 honestly ,  I want t o  go back and kind o f  pick  apart s ome of 

2 the  amended information j ust to  kind of look for myself  and 

3 s ee  what the record contains . Although I a gree with Ms . 

4 Smith : i f  one of the prongs fails  on the same 6riminal 

5 intent , then that ' s  the answer to the question . But I need 

6 to do that . I need to make speci fic findings of fact and a 

7 record with regards to this  s o  that it can be done correctly . 

8 So ,  I ' m going to  do all  that , read all that , a s  

9 s oon as  I can , which won ' t  be very long , Mr . Femi ing . I 

1 0  u sual ly  -- when I take things under advisement , it ' s  usually 

11  w ithin a couple of wee ks , at the most , that I get a decis ion 

12 out . And s o ,  I wil l hold myself  to that standard for your 

13 s ituation,  as  well . And once I i s sue that decision ,  then , 

14  depending on what i t  i s ,  we ' ll set another date  for the 

15 actual entry of documentation that ' s  relatea to my decis ion . 

1 6  MR . DOWNS : And regardless  o f  how the Court rules , 

1 7  Mr . Feml ing still  will  be  res entenced , be6�use hi s -� his  

1 8  offender s core will  be l ower . 

1 9  THE COURT : That ' s  correct . Understood . 

2 0  MR . DOWNS : Could w e  s et a resentencing now? 

2 1  THE COURT : That ' s  fine with me i f  you ' re �- if 

22  that ' s  what you want to do . It ' s  good to give DOC kind of 

2 3  notice , as wel l . Ms . Smith ,  I know that you are I think 

24 you are going to be very busy in January, unless  no? 

25  
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1 MS . SMITH : Wel l , I wil l  be very busy ,  but not for 

2 the reason that you think . Yeah . 

3 THE COURT : Circums tances  have changed . Okay . 

4 Lori , would you -- I know you told me that I ' m -- what you 

5 · told me earlier  today about the wee k  o f  the 1 6th o f  January, 

6 but if you could come in with a couple special set time s in 

7 January . L i ke ,  the second,  fourth , and fifth week ,  ,please --

8 excuse me , third and fourth wee k .  

9 MADAM JA : You ' re ex parte the week of the 2 3 rd ,  so  

1 0  that opens up  quite  a bit . Just on Tuesday and Thursday you 

1 1  have a morning docket . 

1 2  THE COURT : Counsel s ,  how abdut Januari 2 5th at 

13 1 : 3 0 ?  That ' s  a Wednesday . 

1 4  MR . DOWNS : I ' m supposed to be in a two-,week murder 

1 5  trial start ing on the 2 3 rd of January . 

1 6  THE COURT : Wil l  you be going all  week? In other 

17 words , will it  be going on Fridays , or --

1 8  MR . DOWNS : I guess  that ' s  up t o  Judge Lewi �L I 

1 9  assume not . 

2 0  

2 1  for maybe 

2 2  

2 3  

2 4  

2 5  notes will  

THE  COURT : Yeah , o kay . So , if  we could pbt it on 

then the 2 7th at 1 : 3 0 ?  

MR . DOWNS : That works . 

MS . SMITH : That would be fine . 

THE COURT : Okay . All right , and Madam Clerk ' s  
-- �--· � 

suffice for that special  set . Okay ,  everyone . 
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1 Thank you very much . Thank you , Mr . Femling, and also  to 

2 Stafford Cree k .  

3 MADAM JA : You have - - I ' m sorry . You have 

4 criminal docket that afternoon . 

5 

6 

. THE COURT : Oh . 

MR . FEMLING : Thank you , Your Honor . I appreciate 

7 your - - all of your due diligence in reviewing my case . 

8 THE COURT : You ' re welcome . Hang on j ust one 

9 second . Can we make it 3 : 0 0 ?  That will let me get my 

1 0  criminal docket done first , and then 

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

MR . DOWNS : Works for me . 

THE COURT : Okay . 

MS . SMITH : That ' s  fine . 

THE COURT : 3 : 0 0 p . m .  

MR . DOWNS : · Thank you . 

MADAM JA : 3 : 0 0 ?  

THE COURT : Uh-huh . 

MADAM JA : Thank you . 

( affirmative ) 

THE COURT : Okay . We will  see you all  in a few 

20 wee ks and thank you . 

2 1  

22 

23  

2 4  

25  

MS . SMITH : Thank you , Your Honor . 

MR . VAUGHN : Thank you , Your Honor . 

( CASE ADJOURNED ) 



0 3 / 3 1 / 2 0 2 3  - RESENTENCING HEARING 50 

1 0 3 / 3 1 / 2 0 2 3  - RESENTENCING HEARING 

2 Before the Honorable Jennifer Snider : 

3 THE COURT : Thank you . Be seated,  please . Okay, 

4 good afternoon , everybody . Mr . Femling , are you able to hear 

5 me okay? 

6 

7 

8 

9 

1 0  

1 1  

MR . FEMLING : Yes ,  ma ' am - -

THE COURT : Okay . 

MR . FEMLING : I can hear you . 

THE COURT : Okay . 

MR . FEMLING : Thank you very much . 

THE COURT : Thank you . Okay . Mr . Downs , I guess  

12  I ' ll let  you start . I -- previously,  you ' d  indidated there 

13  need to be a resentencing , but I shouldn ' t  do it . 

1 4  

1 5  Honor . 

1 6  

1 7  right ? 

1 8  

1 9  

MR . DOWNS : Right . We ' re waiving that i s sue , Your 

THE COURT : Okay , so that i s sue i s  waived,  i s  that 

MR . DOWNS : Yes . 

THE COURT : Mr . Femling? Okay . 

2 0  MR . FEMLING : Ye s .  Ye s ,  ma ' am .  I - - I will waive 

2 1  that is sue . I feel I can get a fair ruling from you . I j us t  

22  wanted the chance to pre s i de -- t o  presen t  some other 

23 argument s to  maybe further the resentencing along as  far as  

2 4  my 2 0 1 0  convict ion,  ma ' am .  

2 5  
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1 THE COURT : Al l right . Thank you . Okay, s o ,  then , 

2 with that , I ' ll let Ms . Smith go first with her position with 

3 regards to resentencing . 

4 MS . SMITH : Thank you , You r  Honor . We are prepared 

5 t o  proceed with resentencing today . We did receive s ome 

6 briefing from defens e  counsel I believe last  night with kind 

7 o f  another new , relatively novel argument with regard to  

8 s entencing in this parti cular case , but we do j us t  want to  

9 proceed forward at  this  point . 

1 0  So ,  a s  the Court i s  aware , we are now at a score of 

1 1  e ight on Count s 1 and Count 2 ,  s even on Count 3 and 4 .  There 

1 2  was previously  a stipulation to run Count s 1 and Count 2 

1 3  consecutive , and then 3 and 4 concurrent . The Court i s  aware 

1 4  o f  the result ing range s . So we are a s king for 12 0 months on 

1 5  Count 1 .  We are asking for 8 2  months on Count 2 .  I 

1 6  understand that the Court has previously  indicated that they 

17 may go at the low end of that , but we do feel that the 8 2  

1 8  months i s  appropriate i n  this particular case , consecutive to 

1 9  Count 1 .  So ,  we would request 2 0 2  months total , which would 

20 be a 14 month reduct ion in  his original sentence,  and then 4 3  

2 1  months on Count 3 and count for to run concurrent . We are 

2 2  as king for 1 8  months o f  community custody on Count 2 .  There 

23 would typically  be 3 6  months of  community custody on Count 1 ,  

2 4  but because we ' re impos ing the statutory maximum o f  1 2 0 , 

2 5  there ' s  no remaining community custody there . 
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1 We are as king for no alcohol or controlled 

52  

2 substances , no contact with Scott Thomas or Jason Stinson , 

3 who are the co-defendant s ,  or the victim, James Braithwaite . 

4 We would ask  that the previously filed no contact order 

5 remain in effect there . We were 

6 calculate credit for time served . 

are asking for DOC to 

7 As far as  rest itution i s  concerned ,  it appears that 

8 our -- there was a previous amount ordered of $ 4 , 2 4 0  to James 

9 B raithwaite , j oint and several with Scott Thomas and Jason 

1 0  Stinsdn . It  appears that a portion of that has been paid� 

1 1  S o  that -- it appears the remaining balance is  $ 3 , 5 0 0 . 

1 2  As far as a factual summary,  Your Honor , the 

1 3  original offenses occurred oh December 2 6th of 2 0 1 4 . During 

1 4  that offense , the defendant , along with two other 

1 5  individual s ,  lured Mr . Braithwaite to a location where 

1 6  repeatedly assaulted by punching and kic king htm . They 

he was 

1 7  burned his  arm with a methamphetamine p ipe , causing second-

1 8  degree burns . The de fendant took over $ 2 , 0 0 0  of cash from 

1 9  Mr . Braithwaite , and hi� clothing . The defendant produced a 

2 0  pillow and a rope and threatened to  kill him if  he talked to 

2 1  the police . They then followed the vict im to his home to 

2 2  make sure he did not go to the police . The victim did 

23 ultimately report to police and the defend�nt was arrested on 

2 4  December 2 9th of  2 0 1 4 ,  and housed at the Clark County Jail  

2 5  during the pendency of his  case . 
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1 While  he was housed in the Clark County Jai l ,  

53  

2 between the dates  of March 1 0 th and March 1 5th of 2 0 1 5 ,  he 

3 approached a fel low inmate  by the name of Austin Navarro and 

4 offered him a motorcycle in return for kil ling Braithwaite . 

5 He gave Navarro very specific direct ions t o  Braithwaite 1 s 

6 residence to include what time he  was l i kely to  be home . He 

7 instructed Navarro t o  kidnap Braithwaite , take him to the 

8 mountains , and kill him . Femling told Navarro that he wanted 

9 Braithwaite killed to prevent him from testi fying at trial . 

1 0  During the dates  o f  Decembe r  6th t o  December 8th , 

1 1  2 0 1 5 ,  Femling approached a fel low inmat e  by the name of 

12  Richard Shinn and , again , ·  a s ked him t o  make Braithwaite 

13 quote/unquote " disappear " .  He told Shinn to  give Braithwaite 

14 a ,  quote ,  "hot shot " of methamphetamine laced with ketarhine , 

1 5  and then once Braithwaite was unconscious , to give him an 

1 6  intravenous inj ection o f  air  that woul d  mak� his  he�rt 

1 7  explode . He again provided very specific instructions to the 

18 victim ' s res idence and offered to give him a mot:orcycle in 

1 9  exchange for kil l ing him .  He again advised that he - wanted 

2 0  thi s done to prevent him from showing up at court . 

2 1  I t  appears he also  had solicited a third inmate by 

2 2  the name of  Joseph Ai llo  to kil l  Braithwaite so he couldn ' t  

2 3  attend trial . The defendant provided one of these inmates t o  

2 4  a handwritten map to the victim ' s res i dence . The defendant ' s  

2 5  



0 3 / 3 1 / 2 0 2 3  - RESENTENCING HEARING 54  

1 print was also  found on  that map ,  and a handwriting analyst 

2 indicated that the map was in his handwriting . 

3 So ,  obviously these are highly concerning facts 

4 before the Court , very serious a l legations . We do not have 

5 contact for Mr . Braithwaite .  Defense counsel i s  now 

6 contending that we should impose  an except ional sentence , 

7 e s sentially down , in  this cas e ,  and run it concurrent with 

8 - hi s 2 0 1 0  case in which he ' s  a lready completed the sentence . 

9 I would note that there i s  no real authority for impos ing 

1 0  this sort of ,  kind of ��  it ' s  a Frankenstein-type sentence . 

1 1  I n  defense  counsel ' s  memorandum, it ' s  a _ violation of the 

12 pretrial agreement , which gave him _th� benefit o_f three 

13 counts _of solicitation to commit murder be{�g amended out , 

1 4  all  of which would have run consecutive , and each had a 

1 5  minimum of over 3 0 0  months .  So ,  it  was es sentially a life 

1 6  s entence that he was facing . Again ,  we only reteiied this 

17 new argument last night . There are a number of  cases that 

1 8  indicate that credit for time served can onl y  be given on a 

1 9  case in which the defendant i s  confined solely for that cas e ,  

2 0  and a l s o  that a s entence has to  either b e  fully concurrent or  

21  fully consecutive , t here can ' t  be a partially concurrent 

2 2  case . 

2 3  Thi s i s  not a case in which a n  exceptional sentence 

2 4  down is warranted . I n  fact , pursuant t o  the plea agreement , 

2 5  the defendant agreed to an e xceptional sentence up , running 
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1 Counts 1 and 2 cons ecutive . Had h e  been convicted a t  tria l ,  

2 again , h e  was loo king at wel l  over 9 0 0  months minimum, or 

3 essentially a l i fe sentence . He ' s  already receiving a a 

4 significant reduction given S tate v .  Blake and we would ask  

5 that the  Court impose a new s entence o f  the  2 0 2  months . 

6 Thank you . 

7 THE COURT : Thank you . Okay , Mr . Downs ? 

8 MR . DOWNS : Your Honor , the reas on that we r re 

9 as king for the sentence impos ed in the 2 0 14 case t o  run 

1 0  concurrent to the 2 0 1 0  cases  i s  because the � 01 0  cas�s  are , 

1 1  j ust  on their face , unfair  given what _was an unlawful 

1 2  sentence that was imposed in t hose matters . , The sentencing 

1 3  range that should have been imposed at that time was 1 2  

1 4  months and a day up t o  2 0  months . He ended up serving 9 0  

1 5  months , minus some good t ime I assume . But he ser;ved at 

1 6  least 70 months more t han what  he should h�ve on those 2 0 1 0  

1 7  cases . And i f  a midpoint was imposed, it  would b e  even les s ,  

1 8  it ' d  b e  1 6  months , and that means 7 4  months  more than what he 

1 9  should have served . 

2 0  S o ,  the plea  agreement doesn ' t  speci fically 

21  indicate anything about the 2 0 1 0  cases , from my recollection 

2 2  and loo king through i t . I t ' s  j ust that there i s  a s tatute 

2 3  that indicates that , when you ' re serving a sentence , you ' re 

2 4  required to serve that and then serve thi s  other s entence in 

25 a situation l i ke this , unless  the Court imposes  an  
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in this 1 exceptional s entence , which is warranted in 

2 s ituation, because the sentence in the 2 0 1 0  2 01 0  cases i s  

3 not in line with the - - the s tandards o f  RCW 9 . 9 4A . 5 8 9 .  S o ,  

4 i t ' s  an unj ust  sentence , essentially ,  because of  how much 

5 more time that he served that he shouldn ' t  have served . S o ,  

6 he essentially  served 7 0  to  7 4  months  o f  -- o f  time o n  -- on 

7 nothing , that didn ' t  get him -- didn ' t  get him anything 

8 except incarceration . 

9 S o ,  for our cas e ,  the 2 0 1 4  matter,  i t ' s  not a 

1 0  hybrid . We ' re not as king for certain _ counts i� the 2 0 1 4  case 

1 1  t o  be run concurrently or  cons ecutively . Actual ly I ""' ;...- I 

1 2  don ' t  even think it ' s  unlawful . I ' m j ust trying tQ_respond 

1 3  to what Ms . Smith indicated regarding the hybrid sentence , 

1 4  because essent i ally  there are counts in the 2 0 14 ca-se- that 

1 5  are being run c oncurrent ly and then two counts that are being 

1 6  run consecutivel y ,  per the plea agreement . What we ' r� a sking 

17 for is  j ust  running this  concurrently to the 2 0 1 0  matter . 

1 8  S o , I ' m not aware  of anything that indicates that this would 

1 9  be unlawful . The credit for time served is sue is  a separate 

2 0  matter . I mean , the DOC will calculate credit for time 

2 1  served beginning once he started - - once he was_ sentenced 

2 2  originally . That ' s  when he can start gett ing credit on the 

2 3  2 0 1 4  case . S o ,  i t ' s  not necessarily when he ' s  arrested . I t  

2 4  would  b e  when h e  start s serving that sentence , i s  my 

2 5  understanding . But DOC would end up calculat ing that 
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1 calculating that if  that ' s  what this Court ended up 

2 sentencing . 

5 7  

3 But , s ince being incarcerated,  as  we ' ve laid out in 

4 our initial sentencing memorandum, Mr . Femling has done well  

5 to  rehabilitate himself . I would note that the guilty plea 

6 was a -- a Newton plea , so we don ' t  neces sarily a gree with 

7 all the facts that were rec ited by the State . They weren ' t  

8 pled t o  in the - - in the plea  paperwork . But Mr . Femling 

9 does understand what his role  in thi s s ituation �as , and he 

10 is remorseful for for his  behavior - - his conduct , and I 

1 1  provided a letter from him in my previous sentencing 

12  memorandum outl ining that , also  showed his certificates  of 

13 completion,  and I think more  to the point , a lot of  the good 

1 4  behavior logs at DOC . He has  - - I believe he ' s  ih the office 

1 5  of  hi s counselor , and so his  counselor could probabl y  address 

16  the Court in terms o f  how well  Mr . Feml ing has done at DOC in 

1 7  terms o f  positive behavioral observations , BOEs - -

1 8  observat ions i n  terms o f  how he ' s  helping with officers , 

1 9  helping out with the unit s ,  trying to  ke�p the peace at DOC , 

2 0  trying t o  make sure that people treat - - treat each other 

2 1  respect fully . So , I think he ' s  done good work  i n  that 

22  respect . 

23  He  recently  completed the roots  of success  program .  

2 4  S o ,  h e  also  has some training while a t  DOC for -- for work . 

2 5  Upon release , he ' s  - - I bel ieve he ' s  hoping to  wor k  as  a -- a 
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1 heavy equipment operator,  working construction, that kind of 

2 thing, i deally . He ' l l live with his s i ster , I believe , upon 

3 release . Ros ita ,  who lives in �- in Washington State on a 

4 family farm .  H a s  a good support system there with h i s  - - his 

5 family . So , he has  a good outlook for when he ' s  released 

6 that appears t o  be relatively low ris k , given the work that 

7 he ' s  done and the observations that DOC has made of  him . 

8 S o ,  the  main point , again , i s  the inherently unj ust  

9 2 0 1 0  sentence . I can ' t  stre s s  enough how much , you know, 7 0  

1 0  months o f  an unj ust , improperly imposed ,  illegal sentence 

1 1  that he can ' t  get back, how - - how awful that i s J And there 

1 2  are other indivi duals who are in similar s ituations , but at 

1 3  least with Mr . Fem.ling , th�re ' s  a way t o  remedy that , and we 

1 4  can remedy that through this  2 0 1 4  case . 

1 5  S o ,  that ' s  our request , i s  to  run i t  concurrently 

16 with that 2 0 1 0  case or cases  and ask  the Court to waive non-

17 mandatory fines and fees . He is  indigent and has been 

1 8  indigent for -- I think he ' s  been in for eight years or so . 

1 9  So ,  that ' s  our reques t ,  Your Honor . Thank you . 

2 0  THE COURT : Okay . Mr . Feml ing , what would you like 

2 1  to tell  me ? 

22  MR . FEML ING : Wel l ,  You� Honor ,  I want t o  s incerely 

23 thank you for the opportunity  to speak today, and I 

2 4  appreci ate the Court giving me the t ime and the consideration 

25 to hear what I have to say . 
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1 My name i s  Raymond Feml ing . My date of birth i s  

2 February 4 th ,  1 9 8 3 . First , I should say that I was really 

3 sorry to the victim and any - - and everyone that I have 

4 caused harm . Al l my initial thought s on tal king tod�y would 

5 to excuse _my actions . But , I -- I ' ve learned in the t ime of 

6 my incarceration to l earn remorse and to take responsibility 

7 for what I ' ve done , and the fact is that , regardless  of the 

8 reasons and however valid I think they were ,  I was selfish ,  

9 impul sive , and reckl e s s . I cared more about my own des ires  

1 0  and what others thought of  me than I did about doing the  

11  right thing for the  right reas ons . 

12  spending s i gni ficant amount s of  t ime in  pri son , 

13  being confined, locked down , and isolated , has had � 

1 4  resounding effect o f  bringing me to  terms with myself  and my 

15  actions . To thi s  day ,  I have a hard time looking at mys elf  

1 6  in the mirror,  but the  growth I have achieved ahd the 

17 progress is unvaluabl e  [ s ic ] , not only to  me , but to my 

1 8  family and t he community I hope soon to return to . 

1 9  I have suffered great losses  during m� 

2 0  incarceration , not only of  t ime , but also  loved ones and 

21 opportunity . 

22  than mysel f . 

However ,  those losses  belong more t o  my family  

Wor king through programs such as  Redemption 

23  Proj ect , sel f-awarenes s  classes , Blue Mountain Humane Society 

24 dog training program ,  also  the Roots of Succe s s  program and 

2 5  now I ' m currently  doing a TRAC service servicing all of the 
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1 ice machine s and doing all  the services on  the 

2 ( indi s cernibl e )  units and the unit in the facility here . So , 

3 I ' m actually  learning a trade possibly that I could do when I 

4 get out on top of  with my heavy equipment operator  engineers 

5 union that I used to be a part of  back in 2 0 0 7 . I t ' s  helped 

6 me understand the value of vulnerabil ity,  integrity as  well 

7 as  a s ense of  respect for l i fe .  

8 Unfortunately ,  due to the t ime restraint s of my 

9 of  my crime , I was unable to take clas ses  -- to t a ke 

1 0  opportunity for schooling such as  Thinking for a Change and 

11 other e ducational programs I was interested in for the 

12 betterment of  who I am now . I wasn ' t  able to take advantage 

13 of thos e  due to  the respective to the time restraint s I 

1 4  had in  my introductory to  sec . I had too much time to be 

15 able to sign up for certain educational  programs , so I ' ve 

1 6  been able t o  t a ke care o f  - - take advantage of the ones that 

17 I was able to . The parenting classes I did, I paid for that 

18 myself  because  I do have a daughter  out there that has never 

19 met me , and I -- I want more than anything in · li fe to be able 

2 0  to show her that she can loo k  up to me . Kind of w�nt off 

21 script here . But , when my daughter was born , my l i fe 

22 changed .  Things  became more serious for  me . Without it  --

2 3  not being a part of  my daughter ' s  life eats me ins ide . Her 

24 b irth made me look at the type of man I was and the father I 

2 5  wanted t o  be . Through selfi s h ,  l i ke ,  reflection , I have been 
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1 more able to· put myself  in  the  shoes o f  my victim . Doing 

2 this has put my actions into a l ight I did not l i ke and was 

3 not proud of . Even more , I was able to  look at what I had 

4 done as if it had happened to someone of -- happened to one 

5 of my loved ones . From t hi s ,  I gained true remorse . What I 

6 did wasn ' t  okay,  and I wouldn ' t  wish i t  on anyone , and I ' m 

7 sorry for the pain I ' ve caused . 

8 The man I was i s  not the man I am today . I have a 

9 daughter that I want to be  proud o f  me , to look up to me , and 

1 0  need t o  be a father worthy o f  her love , a brother my si ster 

11 can be proud of,  and a nei ghbor worthy of  living in the 

12  community . 

1 3 I do not expect people I have harmed fo forgive me . 

1 4  I realize  the person I was back then was cancerou s . Looking 

15 back to who I was ,  I feel nothing but �hame in the actions I 

1 6  took  against others . I only hope one day those  I have harmed 

1 7  may forgive me . 

1 8  Thankfully ,  I have worked o n  some of  the 

19  relationships I still  have in my l ife . I feel a s  though I 

2 0  have been given a second chance . I now have a right mindset r 

2 1  a s  well  as the people  who are wil ling to  hold me accountable 

22  and continue to help me on the right path . I am certain my 

23  commitment to personal growth and accountability will  take a 

2 4  lifetime . I wil l  not forget the harm I have caused or 

25 remorse I feel . 
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1 Upon my release , I plan on l i ving with my sister on 

2 the family farm .  We have 6 0  acres and I have several j ob 

3 opportunities . We ' re get ting ready_ t o _ start a community 

4 g arden and help her manage the family farm.  

5 I ' ve been in contact with my dad ' s best  friend Mi ke 

6 Clausen ( sp ) . He ' s  the individual that was in the courtroom 

7 last time we had the hearing,  standing behind Sean . He was 

8 not able to make it here t oday because he has a doctor ' s  

9 appointment for his  kidneys � Otherwi s e ,  he would have been 

1 0  there in person to  give his  suppo:t_t ,  as wel l . 

1 1  My long-term goal s  are to receive my CDO and drive 

1 2  a semi-truck,  as it as long as it fits  in the parameters 

1 3  o f  my probation , a s  my father has a long �o�k history in this 

1 4  f ield . I also  plan on contacting the operator engineers 

1 5  union I was with ,  the local -- local 4 2 8  operator engineers 

1 6  out of Ari zona , and I want to trans fer this work experience 

1 7  t o  Washington State . I a l so  have a des ire to look into a 

1 8  constru6tion union , a s  I may formulate mult�pla opportunities  

1 9  for  myself to succeed in any and all  future endeavors . 

2 0  My short-term goals  are _to find a spons,or as  well  

2 1  a s  a home group for  my AA and NA meetings and to give back to  

2 2  t roubled kids by  sharing my story that I might help them 

2 3  realize  a life  change is  in  order to avoid a mi stake -- the 

2 4  mistakes I have made . 

2 5  



1 
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I j us t  wanted t o  touch on  things . I - - I ' ve got a 

2 certi ficate here for the emergent success  class  that I j ust 

3 completed . I also -- I have received a total of  41 pos itive 

4 behavior logs while I ' m here . The last  I received was from 

5 my CC3 . I ' d  l i ke to read it  to  you today . I t ' s  my no . 4 1 :  

6 " Femling has come a long way in the time that he has been at 

7 S tafford Creek . He has been very helpful in the unit with 

8 s taff  and the incarcerated . He has  received many pos itive 

9 BOEs over the past year for pos itive changes ,  changed 

1 0  behavior . This is  probably  the  most  positive BOEs I have 

1 1  s een . Keep up the good work and maintain a pos i tive 

12 behavior . "  That that ' s  from the counselor . 

1 3 It  - - it ' s  - - what I ' m trying to reiterate here 

14  with that , ma ' am,  i s  I was  always told that actions speak 

15 l ouder than words . Anybody can s i t  here - - sit  hete and tell · 

1 6  you unti l  they ' re - - lie  to  your face that they '�e _ changed,  

1 7  because they ' re not the same person that they were before . 

1 8  I ' m sitting here telling you that , but I ' m  no� oniy just 

19 t e l l ing you that , I ' m trying to show you. t·hat , as wel l ,  

20  through interactions with officers and also other 

21 incarcerated individual s  that I have here in this unit . I 

22 t ry to  l ead by example , and also  t ry to show people that are 

23  coming from closed custody or other walks of l i fe that you 

24 don ' t  have to continue making the bad choices , that we can 

25  make the choice to do right here . It ' s  what going to  cement 
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1 your behaviors when you get out there on the streets . And I 

2 -- I ' m at a loss  of  words now . 

3 I ' ve never met - - I ' ve never had the opportunity to 

4 meet my daughter .  She ' ll be eight years old this year . I ' m 

5 j ust begging you for the opportunity to please let me get out 

6 there and show you through my actions in the community that 

7 I ' m not the same man that I was eight years �go . I think my 

8 sister might have something to s ay, a s  well . And that ' s  all  

9 I ' ve got , Your Honor . I ' m j ust asking for your mercy . 

10 Please give me the low end , and consider giving my 2 0 1 0  to 

11  run concurrent , is what I ' m  asking . 

12 

13 

Thank you for your time . 

THE COURT : All  right . Thank you . I s  there any 

14  obj ection to  me  hearing from hi s sister ? 

15  

16  

MS . SMITH : No .· 

THE COURT : All �ight . Thank you , ma ' am .  I f  you ' d  

17  · l i ke to say something , go ahead, please . 

1 8  

1 9  

2 0  

MS . BROWNING : Hi . 

THE COURT : Hi . 

MS . BROWNING : I ' m Ros ita Browning . I ' m Raymond ' s .  

2 1  older sister . I helped rai s e  him, so we came from a rough 

22 family . We both have had a lot of  struggles and, 

2 3  unfortunately ,  at the t ime when the alleged crime had been 

24 committed, we had a series of unfortunate events that kind of 

2 5  j ust ran back to back ,  and I was n ' t  abl e  to help him out as  
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1 much as I normally  would . I was going through some of my own 

2 things , and we all  know t hat the plea bargain that he 

3 accepted was on a Newton deal , it was all  alleged,  from my 

4 understanding in his  ema i l  --- always been a troubled child . 

5 When he first went t o  pri s on ,  he struggled quite a bit to fit 

·6 in and make his way through,  and in the last  years that he ' s  

7 been at Stafford Creek ,  h e  has improved tremendously and I 

8 work with him on staying positive all the t ime . Focusing 

9 when he get s upset , you know , to calm him down . And we talk  

10  things through . He  has  a better understanding of how to  deal  

1 1  with  his  emotions and  how to help people out , and  th� 

1 2  importance o f  helping people out for our community, 

13 especially the future -- our children . 

1 4  I thin k  that h e  would be a great leader and example 

15 to  a lot of '  our youth in our -- in our society today to help 

1 6  guide them on things not to  do , and the better choices that 

1 7  they can make , and a . better  understanding o f  their feel ings 

1 8  and emotions and how t o  deal with them properly instead of  

1 9  reaching out t o  drugs and violence and other thirigi that th� 

2 0  street s have to  offer . I think that we need more of that , 

2 1  and I think that Raymond would b e  a good leader i n  that 

22 department . 

2 3  I a l so  have a 6 0 -acre farm that h e  has  a room here 

24  always , and he is at  a gated community here on it , so he 

2 5  can ' t  get in and out . S o , nobody is  allowed here unless  I 
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1 g ive permission ,  so I get to control t h e  gate . And then , 

2 a l s o , with that being said,  we are doing a community garden 

3 a nd microgreens , so there ' s  plenty of work here to do , and 

4 that not even j ust the maintenance on the farm or the house 

5 or the buildings . So , he has plenty t o  keep himself 

6 o ccupied . 

7 There are s everal  people that have reached out to  

8 Ray and let him know that when he gets out there  -- there ' s  a 

9 lot  of drug and alcohol programs that - - that t hey would like 

1 0  t o  take him to  and hold him accountabl e  for hi s actions and 

1 1  help him get through the , you know , the proces s  of going from 

12  incarcerated back to  the civilian life . 

1 3  

1 4  

THE COURT : Thank you . 

MS . BROWNING : I - - I don ' t  really have much more 

15 to say,  ma ' am .  I -- I appreciate you l i stening to me . 

1 6  

1 7  

1 8  

1 9  

THE COURT : Thank you . 

MR . DOWNS : I j ust want to note one more thing . 

THE COURT : Go ahead . 

MR . DOWNS : Regarding in response  to Ms . Smith ' s  

2 0  argument about a hybrid sentence , I looked it up real quic k  

2 1  a n d  that ' s  more i n  regards t o ,  li ke , i f  there ' s  a -- a 6 0 �  

2 2  month s entence ,  the Court can ' t  say 4 0  months will  run 

2 3  concurrently  or something, and then the other 2 0  months runs 

2 4  consecutive . S o ,  that ' s my understanding of what a hybrid 

2 5  s entence is . S o ,  that ' s  not what ' s  being requested here . 
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1 THE COURT : Wel l ,  okay . My understanding of  what 

2 was being requested was that -- and again,  I mean it -- it 

3 kind of moved a little  bit  in argument from what was actually 

4 put down on paper ,  but -- that -- the time on the 2 0 1 4  case , 

5 that that start being calculated as o f ,  basically ,  December 

6 2 9th of  2 0 1 4 , which would  be somewhere in the ierving of  the 

7 2 0 1 0  sentence , a s  opposed to . when that 2 0 1 0  sentence had 

8 completed being served . 

9 MR . DOWNS : I don ' t  know the date as  to when he 

10 completed serving  the 2 0 1 0  sentence ,  so  it ' s  hard for me to 

1 1  say exactly when he ' d  start getting credit 

12 

13 

14 

15  

THE COURT : He thinks he knows . 

MR . DOWNS : Okay . 

THE COURT : Mr . Femling, do you know? 

MR . FEMLING : Yes , ma ' am .  So , I do believe that I 

1 6  completed doing the 2 0 1 0  DOSA revocation sometime in 2 0 1 8 , 

17  ma ' am . 

1 8  

1 9  

THE COURT : ' 1 8 .  

MR . FEMLING : Around there . I would have to  look  

20  at my -- or,  it might , let ' s  see . Actua l ly --

21  THE COURT : Yeah . 

22 MR . FEMLING : I think it was ' 1 8 -- it ' s  roughly 

23  that , ma ' am .  It  was  -- it was  4 0  -- 4 0  months is  what I had 

2 4  remaining on the 2 0 1 0  conviction . So ,  the time that I was in 

2 5  county in 2 0 1 4  t i l l  2 0 1 6 ,  I was serving on my current 
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1 conviction , and then once I got t o  custody i n  DOC o n  five --

2 .  five -- month five o f  2 0 1 6 ,  I started doing my DOSA revoke , 

3 and then the DOSA revoke was comp leted in 2 0 1 8 ,  and then I 

4 started my current conviction , i f  that makes any sense . 

5 

6 

THE COURT : Yeah . It  does . Thank you . 

MR . FEML ING : Yeah . So  it - - the t ime -- the time 

7 ( indi scernible ) . Yeah , so the t ime that I -- from December 

8 2 9th , 2 0 1 4  all the way till  2 0 1 6 ,  the time that I was in 

9 county went towards this  current conviction . And once I made 

1 0  it to Shelton , when they revoked the DOSA, that I started the 

1 1  remainder o f  the 2 0 1 0 . So  es sent i ally what I got was three 

12 consecutive s entence s . I got a consecutive 2 0 1 0  DOSA revoke ;  

1 3  my current conviction ,  1 2 0  months consecuttve. with the 

14 with the 96 months , did that too . And then everything else  

1 5 . ran from current . But what I ' m as king the Court here t oday, 

16 is to j ust find a line in my j udgment and sentence , forgot 

17  the page no . ,  j us t  say that the 2 0 1 4  runs concurrent with the 

1 8  2 0 1 0 .  

1 9  THE COURT : Yeah , that was  my understanding o f  what 

2 0  Mr . Downs was a s king , as well . Think it ' s  -- there ' s  a - -

2 1  there ' s  a few things that -- I mean i we ' ve all  tal ked and 

22 gotten together multiple  times , and we ' ve heard kind o.f I 

2 3  don ' t  want to call  it  multiple argument s .  I would call it  

2 4  more advocacy as  kind o f  the situat ion changes or informati on 

2 5  becomes available , then I hear additional arguments ,  if  you 
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1 will . And I think -- I mean , from my perspect ive , there ' s  

2 this -i s probably a case t hat fal l s  into not being that much 

3 fun as  a j udge , because I don ' t nece s sarily understand the 

4 way that the outcome is going to happen . And what I mean by 

5 that i s ,  Mr . Downs has argued, again , I ' ll call  it a re-

6 argument with regards to the 2 0 1 0  cases , if  you ' d been 

7 resentenced j ust strictly  because of  Blake without 2 0 1 4  being 

8 in play at a l l ,  you know , you would have gone �- as he 

9 indicated, it was some 2 0 -month s entence or s omething l i ke 

1 0  that on that DOSA revocat ion . But that ' s  not the s it�ation , 

1 1  and that was part of  what  I had included i n  my last decis ion . 

1 2  that I made , is  that , because of when it ' s  coming in ,  for it 

13 to be looked at , it needs to be looked at at the time . And 

1 4  the subsequent 2 0 1 4  s ituation goes  in  �nd has to be 

1 5  considered as a part of t he 2 0 1 0  - - whethe-r or  not there be 

1 6  resentencing on that . And s o ,  it ' s  a factor in terms o f  the 

17 argument t hat they - - the sentence i s  exces s ive I can see 

1 8  why that argument is  being made , but ultimately  it fai l s  

1 9  because of the case law that indicate �  that the Court is 

20 supposed to include subsequent convictions as  part of  the 

2 1  o ffender s core when doing a resentencing . You ' re doing it at 

22  the time and cons idering everything that ' s  happened up until  

2 3  that time if  -- when you do that resentencing . That ' s  why 

2 4  there isn ' t  a resent enci ng ,  because the offender score didn ' t  

2 5  change on the 2 0 1 0  cases . 
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1 S o ,  saying· a l l  that because I -- I don ' t  think that 

2 -- I ' m  not seeing anything in the form of  case law that ' s  

3 been provided to me that indicate s  that I can even do what ' s  

4 being asked . 

5 

6 

7 

MR . FEMLING : The State v .  ( indi scernible ) case . 

THE COURT : I ' m sorry? 

MR . FEMLING : Did you read State i .  Jones?  I 

8 provided Sean with that case law . It ' s  a DOSA revocation 

9 where they ran it  -- his revoke -- concurrent , and that ' s  

1 0  where he came up with the -- had to  be an exceptional 

1 1  sentence . Sean , do you got that case that we talked - - I 

1 2  s ent you? 

1 3  MR . DOWNS : Yeah , it ' s  in  �he briefing . S o ,  it ' s  

1 4  an unpublished case and it  discus ses  -- there there are 

1 5  multiple cas e s  that dis cuss  how the courts -� it remands back 

1 6  to  the superio r  court as the superior court indicated they 

1 7  don ' t  have the dis creti on to impose a sentence concurrently 

18  t o  a DOSA revoke , ·  but that ' s  incorrect. The Court does have 

1 9  the discretion under the  exceptional sentence provis ion .  And 

2 0  s o  Jones cite s  I n  re PRP of Mulholland , and there are simi lar 

2 1  cases that are  s imi lar . 

2 2  MS . SMITH : There ' s  a cas e ,  Your Honor ,  State v .  

2 3  Grayson, it ' s  1 3 0  Wn . App . 7 8 2  ( 2 0 0 5 ) case that talks about 

2 4  how Washington law requires that sentences be either fully  

25  consecutive or  ful ly concurrent with one another .  I t  talks 
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1 about an award of  credit for time served on a 2 0 0 2  conviction 

2 that would credit Costello with any days that are also  

3 credited t o  the sentence on his  2 0 0 1  conviction would 

4 unlawfully render the sentences part ially concurrent . I 

5 think that ' s  analogous to  what defense counsel  is  request ing 

6 here . There ' s  also  - - l et ' s  s ee . State -- or ,  In  re 

7 Costello , it ' s  a 2 0 0 6  case where  it says , "We agree with the 

8 DOC and find that RCW 9 . 9 4A . 5 0 5 ( E )  i s  dispositive . The 

9 statute plainly allows pres entence credit for ficie served 

1 0  solely for the offense being sentenced, not for confinement 

1 1  time served on other matters such as Mr . Allory ' s  ( sp )  DOC-

12 imposed s anction for violat ing community custody terms . "  

13  Which i s  essent ially  what de fens e  counsel i s  as king for . 

1 4  They ' re a s king for us  to  go bac k  and give credit for t ime 

15  served on this  case while  he wa s serving the DOSA revoke . 

1 6  MR . DOWNS : The Court doesn ' t  determine credit for 

17 t ime served . DOC can calculate that . So , the Court just 

1 8  imposes a sentence , whether it ' s  concurrent , consecut ive , or 

19  otherwise . State v .  Grayson is  the case I was citing . It 

20  explained the hybrid sentence ,  where it talks about how he 

2 1  can ' t  leave --

22 THE COURT : Can you - - I mean,  so  in your November 

23  -- let me look at my notes  here . In  your November 1 8 ,  ' 2 2 

2 4  memorandum regarding resentencing for Mr . Femling , you 

25 conceded that the Court had to run t he 2 0 1 4  case consecutive 
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1 to the 2 0 1 0  case . It  was also  stated at the sentencing , the 

2 original sentencing -- I mean , I understand , but as  we ' ve 

3 been tal king about resentencing -- I mean ,  I was surprised 

4 when I s aw this argument in the new materials , because  back 

5 in November you indicated that I had to run it consecutive to 

6 the 2 0 1 0  case . 

7 

8 

MR . DOWNS : Right . 

THE COURT : So , we kind of  have two different 

9 argument s going on here . 

1 0  MR . DOWNS : Well , that was my understanding based 

11 on the s tatute . I think at the time we were still  in  the 

12 midst of determining whether --' you know, whaJ: po_in_ts cou_nt 

1 3  as what , and t hen we focus what our ultimate recommendation 

1 4  is  for resentencing after we figure out what the eourt rules 

15 on that . And Mr . Femling is able  to  provide me some 

1 6  authority , so  he ' s  helpful in that respect and I was able to  

1 7  submit that to the  Court . You know , obviously not as  quickly 

1 8  as  I would prefer . I was in trial  this wee k .  But it ' s  --

1 9  it ' s  nevertheless  pos s ible and supported by case law . So , 

2 0  the Court has the di scretion . That ' s  -- I don' t think that 

2 1  should be a questi on .  

2 2  MR . FEML ING : Back in our November hearing , I 

2 3  didn ' t  have access to the law l ibrary l i ke I have now , and I 

2 4  - - I ' ve been able t o  do - - do a lot o f  research and try to 

25  assist Mr . Downs with case law .  And initially,  we were 
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1 waiting t o  find out whether or  not you were wi lling t o  

2 resentence me under the 2 0 1 0  - - once you ' d  made that ruling , 

3 it  gave us our direct argument to  do what we were going to 

4 a s k  for at  this hearing , ma ' am .  

5 THE COURT : Yeah , that ' s  kind of what I meant by 

6 circumstances and situat ions can change bas ed on the 

7 decisions that the Court ma kes with regards to  other pieces 

8 of  this . I still  bel i eve --

9 MR . FEMLING : ( indis cernible )  

1 0  THE COURT : S ir ,  I ' m j ust going t o  g o  ahead and 

11 complete this at thi s point . I -- I do want to  say  a couple 

1 2  more things before I actual ly get to  th� I don ' t  think 

13 t here ' s  any que st ion that what you ' ve done in the last  eight 

14 years -- I ' ve indicated previously to you , I recogni z e  all of 

15 those things . I commend you for doing all  o f  -those  things , 

1 6  because you could have elected t o  not do them . You could 

1 7  have elected to b ecome I ' ll call it  more hardened and more 

18 bitter and upset about what ' s  b eing done t6  Y6ti , �s  opposed 

19  t o  helping yoursel f  out . Helping -your mindset out , helping 

20 your family out . Being the pers on you are there ,  with all 

2 1  the commendations . And I did read them .  I saw those classes  

2 2  that  you ' ve taken and -- and you deserve to have , you know, 

23 those words of good j ob for doing a l l  of that . That ' s  a 

2 4  piece of  information t hat I took into cons ideration as  I was 

2 5  deciding what to do with regards to the Count 2 .  And I don ' t  
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1 agree with the State with regards to Count 2 .  That ' s the 

2 main  -- one of the main rea sons why is what you ' ve been able 

3 to  accomplish the last  eight years . I t  doesn ' t  wipe away 

4 what happened . 

5 MR . FEMLING : Yeah . 

THE COURT : I t ' s  not - - you know , it ' s  there , as  

you ' ve said,  and you have to  acknowledge that , and you have 

t o  accept re sponsibility for that and move on . And you have 

been . So ,  I think that doing what I ' m being a s ked to do in 

terms of running 2 0 1 0  cases  and the 2 0 1 4  cases concurrent to 

each other is  a hybrid  situation,  and I don ' t  think that it ' s  

a l l owable . The court of appe�ls  may di�agree with me . 

1 3  With t hat , though , oh the 2 0 1 4  case , we ' ll sentence 

1 4  Mr . Femling - - re sentence Mr . Femling 1 2 0  months on Count 1, 

1 5  6 2  months on Count 2 ,  t o  run cons�cutive to  �ount 1 pursuant 

1 6  t o  the plea agreement . Count 3 and four , 4 3  months to  run 

1 7  concurrent . There ' s  1 8  months of community custody on Count 

1 8  2 .  No contact orders with the individual s  indicated . DOC to  

19  calculate the credit for t ime served . 

2 0  I s  there a dispute regarding the remaining 

2 1  restitution , Mr . Downs?  

2 2  MR . DOWNS : I ' ll defer to  Mr . Femling . I don ' t  

2 3  know if  we specifically di s cus sed that . 

2 4  MR . FEMLING : Oh , yeah no i t  - - when -- when the 

25 prosecutor indicated that some money had been paid , the 4 2  
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1 what I s igned with Mr . S taples was a restitution order of 

2 $ 3 , 5 0 0 , so I don ' t  b e lieve that there ' s  been any money paid 

3 on that . But , I do believe that $ 3 , 5 0 0  was to  be divided 

4 between the three co-defendant s ,  me myself ,  Jason Stinson and 

5 S cott Thomas . 

6 THE COURT : Yeah ,  I believe that counsel  indicated 

7 it ' s  j oint and severa l ,  s o  what that means is that any 

8 payment that ' s  made by anybody count s as  a payment for 

9 everybody else , if that makes sense . 

1 0 

1 1  

MR . FEML ING : O kay . 

THE COURT : So , in other words , one pers on could 

12 end up paying all $ 3 , 5 0 0 and the other two would pay zero . 

1 3  But that ' s  how it ' s  drafted . 

1 4  MR . FEMLING : Oh , i s  i t ?  

1 5  MR . FEMLING : The number itse l f ,  you don ' t  di sagree 

1 6  with , correct ? 

1 7  MR . FEML IN G : Oh , yeah , f would  j ust -- i t  was 

18 agreed on $ 3 , 5 0 0  I think it was . 

1 9  THE COURT : Oka y .  Thank you . 

2 0 MR . DOWNS : And then there ' s  one other thing I 

2 1  think Mr . Feml ing Femling wanted to addres s  was in regards 

22 to the no contact with the other participants . Part of the 

23 plea offer indicated that defendant may petition the court 

24 for a leave from no contact from those co-defendant s after 

2 5 release  from pri son . The two co-defendant s are now released 



0 3 / 3 1 /2 0 2 3  - RESENTENCING HEARING 7 6  

1 from prison . I think Mr . Femling ' s  hope is  that he ' s  going 

2 to be able to come down a large mountain to serve the tail 

3 end o f  his  time , and there might be a prohibition on where he 

4 might be able to -- t o  go on work from there , if there ' s  a 

5 prohibit ion on contact with one of  these  co-defendants . 

6 

7 point ? 

8 

THE COURT : Okay . I s  that even a known at thi s 

MR . DOWNS : I think -- I don ' t  know . I don ' t  

9 speci fically know . I think one of  the co-defendants does 

1 0  l ive in Clark Count y . I think it was Thomas . 

li MS . SMITH : Your Honor,  f believe - -

1 2  

1 3  

MR . FEMLING : Yes ,  ma ' am .  

MS . SMITH : I believe the plea agreement indicated 

1 4  t hat he could petit i on the court for relief of that once he 

15 was released from prison . I think we ' re a little premature 

1 6  at this point . I would ask  that that be brought back before 

17 the court after his releas e ,  if that is an is sue ,  so we can 

1 8  address it at that point in t ime . I t  wasn ' t  s omething 

1 9  brought to  our attention before today . There hasn ' t  been a 

2 0  mot ion fi led . 

2 1  

2 2  

2 3  

THE COURT : Okay . 

MR . FEMLING : Your Honor --

THE COURT : I ' m j us t  trying to  circulate through 

2 4  the actual argument that ' s  beirig made here . I s  there some 

2 5  s ort o f  an argument b eing made t o  me that h e  can ' t  go to 
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1 Larch because one o f  these  other individual s  i s  there ? I s  

2 that --

3 MR . DOWNS : That ' s  what he ' s  concerned about . 

4 THE COURT : ·okay . Do we even know that ? 

5 MR . FEMLING : No 

6 

7 

8 

9 

THE COURT : Have we looked that up on the -­

MR . FEMLING : Ma ' am 

THE COURT : - - on the website  to even know that?  

MR . FEMLING : Ma ' am 

1 0  MR . DOWNS : He ' s  -- he ' s  out o f  custody , so  he ' s  

1 1  not at Larch . He ' s  a resident . Mr . Femling can explain it . 

1 2  MR . FEMLING : Your Hono r ,  what I want t o  talk  about 

13 i s ,  as far as in the computer at DOC as a -- a separatee 

14 between me and Scott Thomas and -- there Was - �  was one also  

15  between me and Jason Stenson . But fo� some reason,  because 

1 6  o f  that provi sion that was put into the j udgment and sentence 

17  t o  where upon my release  that we can petition for the - - the 

1 8  separatee between me and Scott Thomas at upon release , i t  has 

1 9  left a separatee between me and him, even though he ' s  already 

2 0  in  the community,  versus where the one with Jason Stenson , 

2 1  there ' s  no longer a s eparatee in the computer in DOC , because 

22 he ' s  already released . So, I ' m j ust as king that -- I ' m  not 

2 3  trying t o  b e  in contact with either one o f  them indi�idual s . 

2 4  I ' m j ust as king for the provi sion as  far a s  keeping the 

25 s eparatee once he ' s  out in the community with Scott Thomas 
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1 and not my other co-defendant didn ' t  make much sense t o  me - -

2 s ense t o  me . I was j ust trying to get to Larch Mountain and 

3 didn ' t  want to not be able to get a a gate card because I 

4 had a separat ee  with s omeone in the community . 

5 THE COURT : Yeah , that ' s  not the intention of  the 

6 no contact order that was originally entered . So , I don ' t  - -

7 I don ' t  have a n  obj ecti on t o  some s ort of  language that would 

8 explain that , but I ' m  not I mean --

9 MR . FEMLING : That ' s -�  that ' s all  I ' m -- j ust a 

1 0  l ittle language to  explain that the -- ultimat�ly,  I ' m j ust  

1 1  tiyfng to  get c::Iose.:r to  my -- my family , Your Honor , and 
-- -- -- - -- - --- --·- - --�----�-

12  continue doing the right thing . I' m not 

1 3  do any nefarious act ivity or any of that . 

1' m not trying to  

1 4  THE  COURT : O kay as -- how are you planning on 

15 having Mr . Femling execute these document s ?  Did he �- did 

1 6  you provide h im with that in advance ?  

1 7  MR . DOWNS : We sent the appendix over there , so he 

18 s hould have that ready to  s ign . 

1 9  

2 0  Femling? 

2 1  

2 2  

THE COURT : You have the appendix there , Mr . -

MR . FEMLING : Yes I do , Your Honor . 

THE COURT : O kay does -- on the other section of  

2 3  the  j udgment and sentence , does the  State have any obj ection 

24 to the language being written in by the Court , that there ' s  

2 5  
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1 nothing prevent ing Mr . Femling from serving time at Larch 

2 Mounta in?  

3 

4 

5 

MS . SMITH : No . 

THE COURT : Okay . 

MS . SMITH : It ' s  my understanding that individual 

6 is not at Larch Mountain . He ' s  j ust in the community here 

7 THE COURT : Correct . 

8 MS . SMITH : -- s o  he thinks that that ' s  going to 

9 prohibit him from being --

1 0  THE COURT : That ' s  why he ' s  saying that apparently 

1 1  there ' s  still this flag within DOC that one of the 

12 individuals he has a no contact s ituation with -- I 

13  there ' s  a -- there ' s  a name for it  within DOC , Mr . Femling . 

1 4  

1 5 . 

MR . FEMLING : Yeah , I said it ' s  a separatee . A -­

THE COURT : Separatee . Separate . 

1 6  MR . FEML ING : Yeah I ' ve got a separatee j ust - -

1 7  yeah . I have a separatee at  the east precinct at  -- in 

18 Vancouver ,  Washington . And my concern is --" is I did want to 

19 be abl e  to get a gate card if I go to  Larch Mo-untai-n ,  so I 

20 didn ' t  go to do DNR,  eve . So , basically ,  all  I 'm as king for 

21 i s  s omewhere in the j udgment and sentence says Mr . Ferul ing 

22 can go to Larch Mountain and get a gate card and -- and get a 

23  -- and go to work . That ' s  all  I ' m  as king for , ma ' am .  

2 4  MS . SMITH : Oh , s o  he can b e  released into the 

25  community from Larch Mountain . 1That ' s 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 

DIVISION II 
 

STATE OF WASHINGTON, No. 57959-6-II 

  

    Respondent,  

  

 v.  

  

RAYMOND JAY FEMLING, UNPUBLISHED OPINION 

  

    Appellant.  

 

 GLASGOW, J.—Raymond Jay Femling appeals the trial court’s denial of his CrR 7.8 motion 

for resentencing based on State v. Blake.1 In his sole assignment of error, he asks us to order the 

trial court to strike the crime victim penalty assessment from his judgment and sentence. But this 

issue is not within the scope of this appeal. Thus, although Femling is entitled to have the 

assessment stricken, he must seek this relief directly in the trial court. 

In 2010, Femling pleaded guilty in two Clark County Superior Court cases.2 In this case, 

he pleaded guilty to one count of possession of a controlled substance with intent to deliver. As 

part of his plea agreement, he received a prison-based drug offender sentencing alternative 

(DOSA) and the trial court imposed multiple legal financial obligations (LFOs). The trial court 

                                                 
1 197 Wn.2d 170, 481 P.3d 521 (2021). 

 
2 Femling’s appeal involving his second superior court case, number 10-1-01376-8, is linked to 

this appeal. 
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later revoked Femling’s DOSA after he was convicted of additional crimes in 2014, and he 

returned to prison to serve the remainder of his sentence.  

 In 2021 and 2023, Femling filed motions to strike interest and LFOs. In 2021, the trial court 

declined to waive or strike the LFOs and declined to waive interest on nonrestitution LFOs because 

Femling was still incarcerated. The court also explained that certain fees were mandatory at that 

time. The trial court granted the 2023 motion in part but denied it in part, declining to strike the 

crime victim penalty assessment and other fees that were mandatory at the time.  

 In 2022, Femling filed a CrR 7.8 motion for resentencing based on State v. Blake. His 

motion did not mention the crime victim penalty assessment or LFOs. He also filed CrR 7.8 

motions in two of his other cases. Following a hearing on all three of these CrR 7.8 motions, the 

trial court denied the motions for resentencing on Femling’s 2010 convictions, concluding that 

although Blake reduced his offender score, his later convictions increased his offender score such 

that there was no net change.  

 Femling’s notice of appeal sought to appeal only “the denial of the motion for 

resentencing.” Clerk’s Papers at 204. However, in his sole assignment of error, Femling does not 

challenge the trial court’s denial of his motion for resentencing. Rather, he argues that this court 

should remand the case to the trial court with instructions to strike the $500 victim penalty 

assessment based on recent amendments to RCW 7.68.035.  

 In 2023, the legislature eliminated the $500 victim penalty assessment for indigent criminal 

defendants. LAWS OF 2023, ch. 449, § 1(4). RCW 7.68.035 further provides that the court shall 

waive any crime victim penalty assessment imposed prior to July 1, 2023, upon a motion by a 

defendant if the person does not have the ability to pay the assessment because they are indigent 
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as defined in RCW 10.01.160(3). RCW 7.68.035(5)(b). The State does not dispute that Femling is 

indigent as defined in the statute. 

 We generally agree that Femling is entitled to ask the trial court to strike the $500 victim 

penalty assessment from his judgment and sentence. However, this appeal is not the appropriate 

vehicle to obtain that collateral relief because it is not within the scope of the notice of appeal.  

 Our review must be limited to the trial court’s decision on the issues raised in the motion 

for resentencing. See State v. Gaut, 111 Wn. App. 875, 881, 46 P.3d 832 (2002). The motion for 

resentencing did not include a challenge to the victim penalty assessment. And Femling did not 

appeal the trial court’s order on his separate pro se motion, which declined to strike the crime 

victim penalty assessment because of its mandatory nature at the time. The order addressing the 

crime victim penalty assessment did not prejudicially affect the order Femling appealed—the 

motion for resentencing. See RAP 2.4(a). Thus, Femling’s assignment of error seeking relief from 

the crime victim penalty assessment is not within the proper scope of his notice of appeal. 

 Femling may nonetheless seek relief from the victim penalty assessment by filing a CrR 

7.8 motion in superior court as contemplated under RCW 7.68.035(5) or by filing a personal 

restraint petition in this court.  

 Femling also filed a statement of additional grounds (SAG) for review. When Femling was 

arrested and convicted in 2014, the trial court ran his sentence consecutively to the remainder of 

his sentence for his 2010 convictions. In his SAG, he claims that he is entitled to resentencing on 

his 2014 sentence to apply credit for the time served on his 2010 convictions. But Femling’s 2014 

sentence is also not the subject of this appeal. An appeal of that sentence is currently pending with 



No. 57959-6-II 

4 

our court in number 58129-9-II. Accordingly, we do not reach Femling’s request to reduce his 

2014 sentence.  

 We affirm. 

 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

  

 GLASGOW, J. 

We concur:  

  

PRICE, J.  

CHE, J.  

 


